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STATEMENT OF THE CASE.

This case comes before this Honorable Court on

an appeal from two certain judgments rendered

against the appellants in the above entitled matters



by the District Court of the United States for the

District and Territory of Hawaii. Each suit is nom-

inated "Suit for Damages for Breach of Marine Con-

tract for not Carrying Passengers Safely and for

Expenses, Maintenance," etc. The libels allege that

the appellees were passengers on the Japanese

Steamship "Korea Maru," whereof T. Oto was the

Master, leaving the port of Kobe, Empire of Japan,

on the 6th day of December, 1916, and being third

class or steerage passengers on that boat; that the

said S. S. "Korea Maru" was at that time engaged

in carrying passengers, mail and freight from divers

ports and places in the Republic of China, the Em-

pire of Japan and other ports and places to the port

of Honolulu, Territory of Hawaii, and San Fran-

cisco, State of California ; that on or about the 11th

day of December, 1916, while the said Steamship

was upon the high seas, that the appellees herein

were compelled by reason of the condition of their

quarters to go from said quarters up to and upon the

lower deck of the said Steamship "Korea Maru" in

order to get relief and to enable them to recover from

their illness, occasioned by the condition of the quar-

ters; that while on the deck and during heavy

weather and while a heavy swell and a high sea was

running they were struck by a wave which swept

over and across the deck of the Steamship, and fell

with great force and violence upon the deck of the

Steamship, and that the appellee Uto Yenobi suf-

fered a fracture of the metatarsal bone of right foot,

and as to the appellee Omito Itokazu, that she suf-



fered a compound fracture of the tibia of her right

leg and was otherwise bruised and injured; that as

to both appellees, they received no proper medical

care after the injuries complained of, and that said

injuries were caused by the negligence of the appel-

lants in not providing safety appliances and in al-

lowing the appellees to go upon the deck of the

Steamship without taking extra precautions for the

safety of the passengers.

The two cases were tried together, and after the

trial had continued for three days an amendment

was sought and allowed, charging that the appel-

lants had hired a physician who was incompetent

and unskillful and who wholly failed and neglected

to attend and treat the appellees in a proper and

skillful manner.

On June 15, 1917, the learned Judge of the Dis-

trict Court handed down an opinion in each of the

above entitled cases, finding for the appellees herein

and awarding damages to Uto Yenobi in the sum of

$1200 and to Oniito Itokazu in the sum of $2000.

Assignments of error were filed and appeals taken.

Thus the cases come before this Honorable Court.

The decision and judgment of the trial court are

based upon a single ground: namely, "I conclude

from all the evidence in the case that the officers and

crew were negligent in allowing her to go on the deck

under the conditions, and that such negligence ap-

proximately contributed to or caused her injury, and

I therefore find that the vessel is liable therefor."

(Tr., p. 508.)



In the case of Omito Itokazu the Court adds the

following : "Libellant was seriously injured and suf-

fered great pain and mental anguish on account

thereof ; one of the bones of her leg was broken above

the ankle and remained unset and without proper

surgical treatment until her arrival in Honolulu

* * * Taking into consideration all these elements

in assessing the damages to which she is entitled, I

am of the opinion that she should be awarded the

sum of $2000, and it is therefore so ordered."

The Honorable Trial Judge, in his opinion, finds

that "the evidence shows"

(1) That the libellant went on deck to get fresh

air;

(2) That she did not know or appreciate the dan-

ger of being on the deck at the time and

under the conditions of weather and sea

;

(3) That she was not warned;

(4) That the condition of the weather and sea was

such that it was dangerous for passengers

to be on deck;

(5) That the officers and crew knew this fact;

(6) That there is evidence that the libellant was

warned by the officers and crew not to go on

the deck

;

(7) That a careful consideration of all the evi-

dence will not leave any doubt that the sea

was so rough and the weather so bad that

it was dangerous for passengers to be on

the steerage deck; and



(8) That the evidence does not show that libellant

was on deck long enough for her to have

realized the danger.

So far as the above findings are concerned, they

are identical in the two cases.

As to Omito Itokazu, there are further findings,

as follows

:

(a) That the libellant was seriously injured and

she suffered great pain

;

(b) That one of the bones of her leg was broken

above the ankle and remained unset and

without proper surgical treatment until her

arrival in Honolulu; and

(c) That she was slightly crippled on account of

her injury and to this extent is permanently

injured.

And as to the appellee Uto Yenobi, there are the

following findings:

(a) That the libellant was seriously but not per-

manently injured; and

(b) That she was compelled to remain in the hos-

pital several weeks for treatment and lost

considerable time on account thereof.

SPECIFICATIONS OF ERROR RELIED UPON.

The assignments of error are addressed entirely

to the opinion and judgment of the District Court

and do not relate to matters occurring during the
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trial or to errors assigned during tlie progress of the

same.

THE PRECISE QUESTION.

The precise question involved is whether the appel-

lants were guilty of negligence in allowing the appel-

lees to go on deck under the conditions then existing,

and whether, in case appellants were so negligent,

the appellees were guilty of contributory negligence

and their recovery in this suit thereby barred.

We will briefly review the facts as they bear upon

the findings of the Trial Judge, as above set forth

:

THE INJURIES RECEIVED.

IJto Yenohi.

As to the appellee Uto Yenobi the Court finds (Tr.,

p. 508) that she was seriously injured and suffered

great physical pain and mental anguish, that her foot

was badly bruised, that she was compelled to remain

In the hospital for several weeks, that she lost consid-

erable time, but was not permanently injured.

The libel in this suit alleges that she "suffered and

sustained a fracture of the metatarsal bone of the

right foot."

This claim of injury Counsel apparently abandoned

on the trial in the face of the testimony of their own
experts that there was not the slightest sign of frac-

ture, either by the ordinary methods of examination

or by means of numerous X-ray photographs. (Tr.,

pp. 431, 437.) As Dr. L. E. Hooper (the attending



physician and witness for the appellee) testifies (Tr.,

p. 437):

"Q. It was simply a foot that was swollen and
painful, and that was the most you could

make out of it?

"A. They were the sjonptoms."

There is no evidence in the record that it was a seri-

ous injury.

The appellee (the person most likely to know) tes-

tifies (Tr., p. 153) : "The day I got injured I did not

feel any sore, but from the next day I feel sore."

She also testifies that from then on she did not walk

on the foot, and again (Tr., p. 158) she testifies:

''Q. What was the condition of this foot during
the remainder of the voyage as to whether
it caused you pain or not?

"A. Pain."

During the course of the trial she was asked by

her owQ Counsel to walk across the courtroom in

order to exhibit the condition of her foot, after which

she gave the following testimony (Tr., p. 185) :

"The Court: Yes. Now I want to ask, Do you
limp that way in walking all the time?

"A. Yes.
"Q. Why?
"A. Because it pains."

This is all the evidence upon which the Court bases

its finding that the appellee suffered great physical

pain and mental anguish.

As to the foot being badly bruised, we have the



8

eviclence of Dr. F. E. Trotter, the boarding physician

at the port of Honolulu, who merely says (Tr., p.

415) : "I suspected an abscess in the case of the

woman who had trouble with her foot."

We also have the testimony of Dr. Hooper (Tr., p.

430) to the effect that "the foot Avas swollen red,

tender and very painful to the touch, and she had

fever." Although the above indicates something

wrong with the foot, it does not necessarily indicate

that the foot had been "badly bruised." In fact, the

testimony of her attending physician, Dr. Hooper

(Tr., p. 437) negatives that idea:

"Q. From your examination of that foot could you
find any signs of outward fracture—signs

of an outward injury?

"A. Any signs of an outward injury?
"Q. Yes,—exterior.

"A. The skin was not cut in any place.

"Q. Any mark indicating an abrasion or a blow as

far as you could determine?
"A. None that I could detect.
* * *

"Q. Was the injury you did find such as would be
caused by a blow? (Objection. "Would"
changed to "could,")

"A. I think the symptoms could have been caused
by that; yes. That is the assumption we
were going on in treating the case, that it

had been caused by an injury. That is the

history we got in the case to date, and we
had no reason to disbelieve it at the time.

* * *

"Q. Now, it is possible, is it not, that a foot in that

condition could be the result of some dis-

order caused by something other than a

blow or other than an external injury?



"A. You mean that a swollen, tender foot like that

could, have been caused by something else?

"Q. Yes.

"A. Well, yes, I think so."

That the woman had a sore foot, and that because

of this sore foot she remained in the hospital from

December 18th to February 21st, is beyond question

from the evidence. She therefore did undoubtedly

lose two months of time. What financial loss this

would incur upon her is not disclosed by the evidence,

but the evidence does disclose that she was an alien

immigrant, with no knowledge of the English lan-

guage, and we submit that her financial loss from

two months' loss of wages would be in no measure

commensurate to the $1200 damages which the Court

awarded her.

As to the great physical pain and mental anguish,

we submit that there is no evidence upon which the

finding may be sustained, and as to the finding that

the foot was badly bruised, or that she was seriously

injured, we submit that the same is based purely

upon conjecture and is not sustained by the evidence

in the case.

Omito Itokazu.

This brings us to a discussion of the more serious

injuries suffered by Omito Itokazu. This inquiry

divides itself into the two branches of the injury

caused by the purported negligence of the ship's sur-

geon in caring for the woman after she had been in-

jured, and, second, the injuries which she actually

sustained.
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In regard to tlie negligence of tlie ship's surgeon,

the Court stated the law correctly at the time when

the appellees sought to amend their libels by charg-

ing negligence to the Company in the selection and

employment of the surgeon. (Tr., p. 213.) The

Court there stated the law as follows :
"* * * and

according to the authorities on this matter, as I

understand them, the ship is not liable for the negli-

gence, etc., of a physician in treating a passenger

unless it was negligent in employing him."

The Trial Judge did not find any negligence on the

part of the appellant in the matter of the selection

and employment of Dr. Hillyer, the ship's surgeon.

The evidence of L. E. Bemis, the agent for the appel-

lant company in San Francisco, where the surgeon

was engaged, and of W. H. Avery, the general pas-

senger agent of the company, shows beyond any

doubt that there was no negligence in the selection

and employment of the surgeon. This evidence is

unchallenged and uncontradicted.

But, although the Court did not find that there was

negligence in the selection and employment of Dr.

Hillyer, the ship's surgeon, still the Court did appar-

ently take into consideration the doctor's care, or

want of care, of the patient in assessing the dam-

ages. The Court says : "-Libellant was seriously in-

jured and suffered great physical pain and mental

anguish on account thereof ; one of the bones of her

leg was broken above the ankle and remained unset

and without proper surgical treatment until her ar-

rival at Honolulu. * * * Taking into considera-
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tion all these elements in assessing the damage to

which she is entitled," etc.

We most earnestly contend that, as the appellant

ship was not liable under the Court's rulings for

any mistake, or even negligence, of the surgeon, so

long as its officers had used due diligence in his elec-

tion and employment, such a mistake, or even negli-

gence on his part, cannot, under any theory of dam-

ages, be used as an element in assessing the damages

against the appellant company. We therefore sub-

mit and contend that the Court erred in taking into

consideration any mistake or negligence on the part

of the ship's surgeon in the care, or lack of care, of

the appellee Omito Itokazu.

But, we submit there was no negligence on the

part of the ship's surgeon shown. At the very most,

it was a mistake in diagnosis, for which, without

other elements present, no person can be held to

monetary damages.

There can be no question from the evidence that

the woman when taken to the Queen's Hospital in

Honolulu was suffering from a fracture of the tibia

of the right leg. The examination of Dr. Trotter on

the Steamship at the landing was of the most super-

ficial character, and it cannot now be told what her

condition at that time actually was. The ship's sur-

geon testified that from the symptoms developing

some days after the accident he came to the conclu-

sion before the boat reached Honolulu that there

must be a fracture, although on his first examina-

tion he was convinced there was none. (Tr., p. 458.)
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It would appear that at the time of the accident

the appellee Omito was either rendered unconscious

or dazed by the fall. She testifies that the first

thing that she realized upon coming to was that the

doctor was attending her and was bandaging her

leg. (Tr., pp. 73, 75, 120.) It is apparent that the

surgeon made a careful examination at that time,

leading him to the conclusion that the appellee had

suffered no more than a bruise on the shin. (Tr., p.

458.) The leg was dressed in a bichloride dressing

and the woman placed in bed. Nothing more was

heard of the woman by the surgeon until the third

day after the accident, when he was summoned again

by her, the steerage steward bearing the message.

At that time he examined the leg again (Tr., p. 458)

and testifies: "Then I came to the conclusion that

there was something more than a mere contusion or

breaking of the skin ; I came to the conclusion it was

a fractured leg and I then took and dressed the leg

with a very thick casing of antiphlogistine and had

her put back in bed." This dressing was left on for

two days and another examination made. (Tr., p.

459.) It was still quite impossible for the surgeon

to determine whether there was a fracture, but the

leg was redressed to reduce inflammation and this

dressing was not removed until near Honolulu. It

appears that after the first dressing in antiphlogis-

tine the woman made no complaint of any kind and

there was very little pain.

Upon reaching Honolulu and after an X-ray was

taken it was, quite naturally, a very simple matter
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to discover the fracture and reduce the same with all

the facilities of a modern up-to-date hospital at the

disposal of the attending surgeons.

There is not a particle of evidence in the entire

record which criticizes the methods used by the sur-

geon. The inference from the evidence is, however,

that a competent surgeon should have been able to

discover the fracture and to reduce the same. In

this regard we are perfectly willing to submit the

record which shows the repeated efforts of the doc-

tor to locate the fracture, or, in fact, to determine

whether or not there had been a fracture, and, as

he testifies, the only symptom which led him to be-

lieve that there must be a fracture present was the

fact that the leg did not respond to the first treat-

ment and that inflammation had set in. This, we

submit, at the most, shows but a mistake in diag-

nosis, and does not show any negligence on the part

of the ship's surgeon. There is some evidence on

the part of the appellee that she called for the sur-

geon and was not able to obtain his services. This

is absolutely denied by the stewards, and there is

no evidence that the doctor when called did not re-

spond. If there was any neglect in this regard, it

was in the communication of the message by the

steward to the doctor. The messages at the best

were communicated by the apellee to friends who

were supposed to communicate them to the steward,

who, in turn, was supposed to communicate them to

the surgeon, but the whole weight of this testimony

is negatived by the fact that every day the surgeon
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with the captain and steward passed by the bed of

the appellee on daily inspection and received no indi-

cation from her that anything was desired. (Tr.,

p. 483.)

We therefore submit that there was no negligence

on the part of the doctor nor any member of the crew

in regard to the treatment of this woman after the

happening of the accident; and we further submit

that everything was done in the power of the sur-

geon to relieve the condition of appellee and to heal

the injuries which she had received; that the mistake

in diagnosis of the doctor on his first inspection of

the appellee's leg was such a mistake as any surgeon

might make who had not at hand the facilities of

modern science for the detection of such cases, and

that neither he nor the appellant ship nor the master

could in any event be held for such a mistake; and

further that, as a matter of law, the ship was not

liable for a mistake or even for the negligence of its

surgeon, provided that, as in the case at bar, due dil-

igence was used in the selection and employment of

the surgeon.

As to the finding that the appellee was perma-

nently injured, we can find absolutely nothing in the

record to sustain this finding. The only evidence in

this regard is found on Tr. pp. 91 and 92, in which

the appellee states, "I still feel sore," and in answer

to the question, "Are you able to do farm work with

your right leg in the condition in which it is now?"

she answered, "I think I cannot." We submit that

it was clear error in the trial court in the lack of
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any evidence that the injury was a permanent injury

to so find and to assess damages against this appel-

lant on that theory.

As to the loss of time by this appellee, the testi-

mony shows that she was discharged from the hos-

pital on the 7th of March and that she entered the

hospital on the 18th of December. She therefore lost

two and one-half months of time. What we have

said in relation to the appellee Uto Yenobi applies

with equal force in this case.

ARGUMENT AND FACTS UPON WHICH THE
TRIAL COURT FOUND THE LIBELLANTS

GUILTY OF NEGLIGENCE.

Leaving, then, the question of the amount of the

injuries received by the appellees and the method of

assessing damages and the amount of damages as-

sessed by the trial judge, we turn to the facts upon

which the Court found the appellants guilty of neg-

ligence towards these appellees.

Here again we shall endeavor to quote with entire

fairness and, it may be, at some length from the

testimony of the witnesses for both parties.

We shall take up these findings of the trial court

in the order in which they appear in the opinion.

(1) The appellees went on deck to get fresh air.

There can be no doubt from the evidence that this

states the fact. The appellees were steerage pas-

sengers. As such they were furnished accommoda-

tions such as are usually furnished to steerage pas-
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sengers. Tlie amount of air space, the kind and

quality of these accommodations, is all provided by

the laws of the United States. (Act of Aug. 2, 1882.)

There is no evidence in the entire record to show that

there had been any violation of these laws or that

the accommodations were in any manner below the

standard set by the statutes. The presumption of

law that the statute had been complied with by the

appellants was therefore in nowise overcome, and

the fact must be presumed to be proven that there

was no breach of any marine contract in the provi-

sions for accommodation granted to the appellees.

In fact, no complaint was made by either of the ap-

pellees as to their quarters to any person on the ship

and none at the trial, except that they were "hot

and smelled bad." That they Avere both of these

may well be admitted. The accommodations were

filled with passengers, and the fifth day at sea on

any steamship is likely to be one in w^hich the quar-

ters of passengers are more or less malodorous. Still

more likely is this to be true in the case of Japanese

passengers of this class, who insist upon carrying

with them Japanese foodstuffs whose fragrance is

far from being appreciated, at least by the olfac-

tories of the Occidental.

The appellee Omito Itokazu testifies (Tr., p. 63) :

"Q. Why did you go up on deck at that time?

"A. Because my quarters was very hot and it was
making very bad smell, so I went to the

upper deck for fresh air."
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And on page 64 she testifies : "My health was good,

but my quarters smells making bad."

Tr. p. 64 she testifies

:

"Q. Well, what—how did these conditions make
you feel? (Objection.)

"A. I feel bad, and the smell was bad.

"Mr. Curry: When you say bad, what do you
mean by that?

"Ask her to state fully how did she feel?

"A. Felt headache.

''Mr. Davis : Did it make her feel sick?

"A. Feel headache.

"Mr. Curry : And you stated when you went on

deck that you felt better? Better from
what?

"A. Yes, I feel better on upper deck than down
below."

Tr. p. 113, on cross-examination, she testifies

:

"Q. Didn't you go on deck to walk around?
"A. No.
''Q. You didn't go up that time for exercise?

"A. No, my quarters was smells, make bad, so I

go up on deck to breathe fresh air."

The appellee Uto Yenobi (Tr., p. 145) testifies:

"Mr. Curry : ^Vhy did you go up there?

"A. Because our quarters was hot and making
smell bad, so we went on deck to take fresh

air.

"Q. Did the condition of your quarters have any
physical effect upon you? (Objection.)

"A. Upper deck we feel better than our quarters,

so we went out."

The testimony shows that there was no reason

compelling the appellees to go on the deck at this
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time or at any other time save the desire for exer-

cise and for fresh air. In this point the case in hand

differs entirely from the case of The Prinzess Irene,

139 Fed. 810, used in argument by counsel for ap-

pellees herein, where the steerage passengers were

required to cross the deck in order to obtain meals,

and where the court held that : "In compelling them

(the steerage passengers) to come on deck, the ves-

sel failed in the duty of care which she owed to her

passengers of the class to which the libellant be-

longed. It appears to be a clear case of negligence."

In the case at bar the appellees were not compelled

to go up on the deck. They did so of their own vo-

lition, without reason, and for their own pleasure, or

to satisfy their curiosity.

(2) They did not know or appreciate the danger.

We submit that the Judge erred in this conclusion

of fact, and that both the appellees herein did know

and fully appreciate the danger, and were conver-

sant with all the facts, and that their act in remain-

ing on the deck in the conditions of weather and sea

which they found there for the fifteen or twenty min-

utes which expired before the happening of the acci-

dent, was a clear case of contributory negligence on

their part, an acceptance by them of the risk which

they voluntarily incurred, the danger which they

voluntarily sought.

The evidence for appellees plainly shows that

when they went up to the deck the decks were wet

and slippery, it was raining and spray was flying.
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It further shows that they stood and watched this

condition for fifteen to twenty minutes and knew all

the conditions that were then existing as to wind,

weather and sea. The evidence further shows that

the wave which caused the injury to the appellees

was a somewhat larger dash of spray than had, dur-

ing the time they were on the deck, come aboard, but

that they had the ample warning of their senses that

such might occur at any moment.

The appellee Omito Itokazu testifies (Tr., p. 65) :

"Q. All right. Who was—^after you got on the

deck where did you go and what did you
do?

"A. I was standing by entrance of the steamer,

entrance of my quarters.

"Q. I see, standing by the entrance.

"A. Yes, about fifteen minutes, and then rough
waves come on top the steamer and dash
me down."

And again on Tr. p. 66 she testifies

:

"Q. At the time you were standing there and prior

to time of the wave coming over, what was
the condition of the deck as to whether or

not it was wet and slippery or otherwise?

(Objection.)

"A. Wet and slippery."

On Tr. p. 114 she again testifies

:

"Q. Was it raining?

"A. Yes.
"Q. You were standing there in the rain?

"A. Yes; it was not very hard then, just falling

down a little bit, little bit.
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"Q. Then if you were out in that rain, why didn't

you walk? (Objection.)

"A. Because it was slippery.

"Q. The deck was slippery?

"A. Yes."

On Tr. p 132 on re-direct examination she testifies

as follows

:

"Q. Did you have any knowledge of the state of

the weather while you were below and be-

fore you went on deck?
"A. I didn't think it was rough.
"Q. Eh?
"A. I didn't think it was rough weather.
"Q. You didn't think it was rough weather, but

after you got up on deck how did you find

the weather and how did you find the sea?

"A. Rough waves and strong wind and rainy, the

rain coming doTvii a little bit.

"Q. Was the vessel steady or was she rolling or

how otherwise?

"A. Yes. (Objection.)

"Q. Was the vessel steady or was she rolling or

how?
''A. Moving and rolling.

"Q. Moving and rolling?

"A. Yes."

The appellee Uto Yenobi testifies (Tr., p. 149) :

"Q. Had you prior to the wave coming over the

side of the ship, had you any knowledge as

to whether—had you any knowledge that

it was unsafe to go on deck at that time?

"A. No, I didn't think it was dangerous to go on
the deck."

And on Tr. p. 150 she testifies

:

"Q. What was the condition of the weather and
sea when you were on deck on the day of

the accident?

"A. Rough waves, rainy and wind blowing strong."
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The witness Teischo Kadekarii, in whose care the

appellees seem to have been during the trip and who

appeared as a Avitness for them at the trial, testifies

(Tr., p. 325) :

"Q. Now, you have said that the deck on that day
was wet and slippery? Is that correct?

"A. That is true.

"Q. How do you know that?
"A. Because I know it. I went to the toilet and I

knew the deck was wet and slippery.

"Q. Do you know what made it wet and slippery?

"A. What do you mean?
"Q. Do you know what made it slippery? Was it

rain or sea-waves?
"A. Waves and rain.

"Q. Before that wave came and struck the women
did you see any other wave come over the
side of the ship?

"A. Yes, small waves.
"Q. Small waves?
"A. Yes.
"Q. Now, just what do you mean, spray or solid

water, a solid body of water or spray?
*'A. Spray came on the deck and the sea water

running on the deck.

"Q. Enough sea water would come on to make it

run along the deck so that you could see

the water running along the deck?
"A. Yes."

On Tr. p. 331 the same witness testifies as follows

:

"Q. Now, I want to ask you further about the
spray that you say came on deck before
this big wave. Did I understand you cor-

rectly that enough spray came on to let

the water wash around the deck and flow
on the deck?
(Objection.)
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"A. Yes.

"Mr. Warren: Now, in flowing on the deck, can
you give us an idea in washing on the deck,

how deep the water was in washing on the

deck?
"A. Between one inch and two inches."

And on Tr. p. 332 he testifies

:

"Q. Now, on the day of the accident did you see

that happen, the spray come over and the

water wash on the deck an inch or two
deep?

"A. Yes.
"Q. Did that happen while you were standing there

watching just before the accident?

"A. Yes.

As to the rolling of the steamer he testifies (Tr., p.

332):

"Q. Was the steamer rolling much that time Avhen

you were watching that afternoon?

"A. Kolling very much.
"Q. Very much?
"A. Yes.
"Q. When you went to the toilet was the deck roll-

ing when you were out and walked on it?

"A. Yes, very much."

The appellee Uto Yenobi further testifies (Tr., p.

113) as to the length of time that they were standing

on the deck before the accident happened

:

"Mr. Warren: How long were you standing be-

fore the wave struck you?
"A. About fifteen minutes or twenty minutes.

"Mr. Davis : How long?

"A. About fifteen minutes or twentv minutes.
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"Mr. Warren: Eight in the same spot all the

time?
"A. Yes."

The situation therefore, as we find it, is this:

These three women, the two appellees and the wit-

ness Nabe Miyagiisuku, came from their quarters on

to the deck and stood for twenty minutes in the rain,

with the spray dashing over the sides on to the deck,

so that the same were awash to the depth of two or

three inches. We most emphatically submit that no

one can say that they did not know or could not ap-

preciate the danger of a larger amount of spray com-

ing over at any time, or the decks becoming still more

awash at any moment. They all testified that the

ship was rolling heavily, that a strong wind was

blowing, that it was raining, that the waves were

rough and the decks slippery. We can imagine noth-

ing which would add to the picture a further warn-

ing to the women that it was unsafe for them to re-

main upon the deck, yet they did so remain for fif-

teen to twenty piinutes when harm befell them.

Much as we sympathize with the appellees for the

injuries which they received, we deny that the injury

was brought about by any act or negligence on our

part, but that, with the facts all before them, with

every possible warning displayed by sea and air and

sky, they voluntarily took the risk and they alone

are responsible for the damage they received.

3. They were not warned.

The learned Trial Judge admits in his decision
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that "tliere was mucli conflict in tlie evidence." The

conflict on this particular point is the only one of

real importance in the case. Here the witnesses for

the appellees and the appellant sharply differ. The

appellees were immigrants from the Loo Choo Is-

lands, speaking the Oganawan language or dialect,

not understanding Japanese, except to a limited ex-

tent. On the other hand, the stewards in this par-

ticular department of the vessel were all Japanese,

speaking the Japanese language. Both appellees

testify that they heard nothing said by any officer of

the ship.

Omito Itokazu testifies (Tr., p. 69) :

"The Court: Answer the question: Before the

wave knocked her over, had she been warn-
ed not to go on deck by any officer of the

ship?
"A. No ; they did not say anything.

"Mr. Curry : Had you been warned or notified by
any officer or employee of the ship that it

was unsafe to go on this deck on that day
and time?

"A. No."

Uto Yenobi testifies (Tr., p. 149) :

I

"Q. All right. Now, prior to the time of the wave
coming over there, had you been warned by
any officer or employee of the ship not to

—

that it was unsafe to go on that deck?
"A. No.

"Q. Were you warned or instructed bj^ any officer

or employee of the ship that you should
not go on that deck?

*'A. No ; they did not say anything."
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On the otlier hand, S. Fukaumi, the head steward

of the appellant's ship, testifies (Tr., p. 297) :

"Q. Do you know anything of an accident in which
one of these women was involved on De-
cember 11th?

"A. I know.
"Q. Now, will you state what is the first thing you

saw about that accident, what it was that

you saw yourself?

'"A. I saw them when they were passing my room
going in the direction to go up above, and
I told them, warned them, that they must
not go up.

* * *

"Q. Now, what did you say?
"A. I said 'It is rough and the spray is coming

over on the deck,' and that it was danger-
ous and for that reason not to go on deck.

"Q. What language did you use?
"A. Japanese.
"Q. Did they, either of them, make any reply?

"A. Yes, they nodded their heads."

"

And, in cross-examination (Tr., p. 315), he tes-

tifies :

"Q. You say that about between 6 :30 and 7 p. m.
you saw these two women go upstairs; is

that right?

"A. My place is upstairs, and they were standing
by the corner of my place.

* * *

"Q. And did Kadekaru (a man who, this witness
testifies, was with the two women) hear
you say that it was dangerous to go on
deck?

"A. Why, they were all three there together. Cer-
tainly he heard.

"Q. All right. Now, in just what words did you
say it to them?
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"A. I said not to go outside.

"Q. Did you say it was dangerous?
"A. Dark, not to go outside.

"Q. Dark. What else did you say?
"A. The spray of water conies up on deck.

"Q. Did you say anything else?

"A. That is all, and then I went to pay attention

to other passengers.
"Q. All right. Now, did you say that it was dan-

gerous to go on deck?
"A. No. I did not say it was dangerous. I said

it was dark and spray would come on the

deck, and they would get wet."

The witness Fumiji Goto, who testifies that he was

a steerage steward at the time of the accident and

had directly to do with these women, testifies on this

point (Tr., p. 251) :

"Q. Do you know whether or not anything was
said to either of these two women about
going or not going on deck?
(Objection.)

"A. Why, that instruction was given out almost
every day prohibiting—forbidding them to

go on deck.

"Q. To whom was that given?

"A. To all the passengers in that part of the ship.
* * *

"The Court: What instructions, if any, were
given to these libellants, or either of them,
and by whom with reference—about going

on the deck? Ask that question.

"A. Today the weather was bad, and for that rea-

son none of the women will be allowed to

go on deck. They must keep off the deck,

and that was told to these women and also

to the other passengers.

"Mr. Warren : Who told it to these women?
"A. A steward.
"Q. Did you hear it?
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"A. And myself, I also told them.
"Q. When did you tell them?
"A. I told them that after breakfast in the morn-

ing because after they got their breakfast

they wanted to go up on deck, and I told

them after lunch because they wanted to do
the same thing; also in the evening I told

them not to go up on deck because it was
dangerous.

"Q. When did the steward tell them?
'*A. It was about five o'clock in the evening.

"Q. Did you hear the steward tell them?
"A. He got up on the top of the steps and looked

out and then gave them that message."

To the same intent, this witness testifies on cross-

examination. (Tr., p. 253.)

We have therefore the direct conflict between the

appellees who cannot speak Japanese, nor under-

stand it, except to a limited extent, to the effect that

they heard no warning given, and over against that

the direct statements of the two persons who were

charged with the care of these passengers. We may

not forget that this was a Japanese boat, o^Tied by

a Japanese company, and sailing from Japan. A
person therefore embarking on this boat as a pas-

senger must expect that orders and instructions will

be given in the language of the boat, which, in this

case, was Japanese. That these instructions may
not be full}'- understood because of a lack of famil-

iarity with that language is rather the misfortune

of the passenger than the fault of the company. Like-

wise, we submit, in the light of these considerations,

the testimony of the two stewards above quoted is
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entitled to far more weight than that of the two

women. Certainly, nothing was brought out by the

cross-examination of the two stewards which would

in any manner lessen confidence in their testimony,

or which would even tend to show that they were

either Avilfully falsifying or were mistaken in their

testimony.

In the light of the fact that the appellees had in

their possession all the facts and all the warnings

from the conditions of wind and sea which the stew-

ards could have had, we submit that there was no

duty as to these particular women to warn them, but

we do further submit that the testimony shows that

they were warned by the employees of appellants,

and that, despite that warning, they were out on

deck, where, still more strongly, they were warned

by the conditions they there found that it was dan-

gerous there to remain. They did, however, remain

for fifteen to twenty minutes when they received

their injuries.

'No warning on the part of the ship's ofi&cers or em-

ployees could have begun to tell them as much as

the conditions they found on the deck. These warn-

ings were of no avail, and we submit the testimony

of the stewards is the true statement of the facts

that they were warned, and either did not compre-

hend the warning, or wilfully disobeyed the same.

4. The condition of the weather and sea was such

that it teas dangeronis.
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In this regard the appellee Omito Itokazu testifies

(Tr., p. 132) :

"Q. You didn't think it was rough weather, but
after you got up on deck how did you find

the weather and how did you find the sea?

"A. Rough waves and strong wind and rainy, the

rain coming down a little bit."

And the appellee Uti Yenobi testifies (Tr., pp. 150,

151):

"Q. What was the condition of the weather and
sea when you were on deck on the day of

the accident?

"A. Rough waves, rainy and wind blowing strong."

Witness for the appellees, Teisho Kadekaru, tes-

tifies, referring to the time they were all standing

on the deck (Tr., p. 194) :

"Q. What was the condition of the wind and
weather at that time?

"A. Bad weather and rough waves.
"Q. Bad weather and

—

"A. And rough waves.
"Q. Rough waves?
"A. Yes."

On the other hand, the officers of the ship pre-

sented to the Trial Court the log of the ship. This

log shows (Tr., p. 270) that a gentle breeze was blow-

ing, the sky was overcast with clouds, the weather

was overcast cloudy weather, the sea was light, and

the ship rolling slightly on a northeast swell. The

witness Kondo Umejiro, the chief officer of the ap-

pellant's ship, who was on watch at the time, testi-

fies (Tr., p. 264) :
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"Q. Tell us about the sea; just what was it more
particularly in the afternoon and toward
evening?

"A. It was not very rough, not many waves.
"Q. Did any water from the sea come on deck?
"A. Spray came on but waves did not come on the

deck; spray came over the deck.

"Q. How was the vessel acting?

"A. Well, I don't get you.
"Q. How was the vessel acting ; what was the mo-

tion of the vessel?

"A. You mean roll much?
"Q. Yes.

"A. No, she was going along her regular way, not
rolling excessively."

OnTr. p. 266:

"Q. How about the wind on that day?
"A. No, it was not blowing very hard."

On Tr. p. 269, cross-examination:

"Q. It wasn't dangerous for passengers to be on
deck that day?

"A. I don't think it was so rough that it was dan-

gerous for them to come out on deck on
that particular day."

From the above it is apparent that there is a dif-

ference of opinion between the appellees and the of-

ficers of the appellant as to whether the conditions

of weather and sea were "dangerous" on the day of

the accident. The appellees contend that it was

"bad weather and rough sea," and one of their wit-

nesses testifies that the sea was so bad that the

decks were awash two inches deep. (Tr., pp. 325,

331.) The official record of the ship shows that the
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weather, although not of the smoothest, was far from

being even rough.

It amounts, we contend, to this : Either the testi-

mony of the appellees should be believed, in which

case it was manifestly the grossest negligence on the

part of both the appellees to remain on the deck for

twenty minutes after they discovered the dangerous

condition of the weather ; or, on the other hand, the

testimony of the officers of the steamship company

and their official record is to be given credence, in

which case no occasion arose for any special warn-

ing by the employees of the Company to their pas-

sengers.

But what was, in fact, the weather on the evening

of the accident? There had apparently been rough

weather, a head sea sufficient to retard the speed of

the boat, rain, and a hea^T^ swell running. There

was at the time of the accident still rain, but the

heavier rain had ceased. The ship was rolling

slightly, the decks were all wet; spray was coming

over now and then. It was such weather as might

be likely to cause a fall to one trying to cross the

decks, but it was not "dangerous" weather. The

danger lay in just what the steward called to the at-

tention of these women as they started up the stairs

:

in the coming darkness (it was between five and six

on a winter's eve), on the slippery deck and in the

spray; it was a danger of slipping on the deck; it

was a danger of being wetted by the flying spray.

But to say that it was dangerous weather is, we
submit, far from accurate. To say that it was
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weather calling for extraordinary precautions on

the part of the officers and employees of the Company

to protect its passengers from peril, is going beyond

reason and beyond any law or any interpretation

thereof by any court which our research has been

able to discover.

It is a matter of common knowledge that a wet and

slippery deck is dangerous for a person to attempt

to traverse. This fact could not have been hidden

from the appellees. They were not new to the sea

on the day of the accident. They had been five days

on the water in coming from their home port in

Okinawan Ken to Kobe (Tr., p. 97) and had been

another five days on the ocean on the instant trip.

The condition of the decks from rain and spray was

likewise not new to them. It Avas, according to their

own witnesses, a daily occurrence. (Tr., pp. 331,

332.) The appellee must have learned, any reason-

able human being must have learned, by that time

that a wet and slippery deck was dangerous, and

the officers and crew had a right to presume that

they did know this fact and that they would act ac-

cordingly.

We therefore contend that the conditions of

weather and sea were not "dangerous" to the extent

that the officers and employees of the ship would, be-

cause of such conditions, be called upon to use ex-

traordinary precautions to prevent injury to the

passengers of the ship. But, on the other hand, if

the Court accepts the testimony of the appellees that

the weather was rough and dangerous, then he must
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have held that they knew the danger, and for twenty

minutes on the deck voluntarily accepted the risk,

and were thereby guilty of contributory negligence

in its most flagrant form, and are barred from any

recovery.

5. That the officers and crew knew the fact that

it was dangerous for passengers to he on deck.

We have in (4) just preceding quoted fully all the

testimony of the officers as to the condition of sea

and weather on the day of the accident. So far as

the testimony in this case discloses, that was all that

was known by the officers. There is certainly no

claim on the part of the appellees herein that the of-

ficers of the ship did not know the conditions of

weather and sea. On the contrary, we most ear-

nestly contend that they, far better than the appel-

lees, could judge of those conditions. The officers

and employees did know the facts. They knew that

a heavy sea was abating ; that there was still a "gen-

tle breeze, overcast clouds, overcast cloudy weather,

sea light, slight sea"; ship rolling slightly on a

northeast swell. (Tr., p. 270.) There was nothing

in a single one of these facts, nor in them all com-

bined, to call for any unusual act on the part of the

officers and employees. There was nothing which

would indicate any danger to the passengers, noth-

ing which, under any theory of the law, however

strictly construed, would call upon them to summon

the passengers together and deliver to them a spe-
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cial warning as to going on deck, or to interview

each individually to that same effect.

And so we contend that the officers and crew did

know the facts; they were not inattentive to their

duty in this regard; but, that, knowing the facts,

knowing the conditions of air and sky and sea, there

was nothing in these facts to call for any special

action on their part. There was nothing in this

knowledge which laid upon the officers and crew any

duty, the neglect of which on their part would be

actionable negligence—or "a breach of marine con-

tract for not carrying passengers safely."

6. That there is evidence that the appellees were

warned hi/ the officers and crew not to go on deck.

We have quoted fully in (3) hereof the testimony

of the two stewards as to the warning given the ap-

pellees. We still insist that this warning was given

and that either because they spoke chiefly another

language, the appellees did not understand the warn-

ing, or they intentionally disregarded it.

The Trial Judge, however, first finds that no warn-

ing was given appellees (Tr., p. 507, line 5), and

then later, to sustain his finding that "the sea was

so rough and the weather so bad that it was, in fact,

dangerous for passengers to be on the steerage deck,"

says : "Some of the crew testify that they did warn

the libellant not to go on the deck, and they did so

because they knew it was unsafe for her to go there-

on." We submit that either the Court must believe

that the crew did warn the appellees, in which case
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the action falls, as the only ground for the judgment

is that of a failure to give such warning; or, on the

other hand, the Court must find that no warning was

given, in which case the argument of the Trial Judge

to sustain his finding of a rough and dangerous sea

must fall, so far as any admissions of the appellant

by the words and acts of their employees are con-

cerned.

7. That a careful consideration of all the evidence

will not leave any doubt that the sea was so rough

and the weather so had that it was dangerous for

passengers to he on the steerage deck.

This conclusion of the Trial Judge can be sus-

tained only on the theory that he accepted as true

the testimony of the appellees herein and disre-

garded the evidence of the ship's log and the inde-

pendent testimony of the ship's officers. We wish

again to point out that if this conclusion is based on

the testimony of the appellees, it must necessarily

follow that they were guilty of contributory negli-

gence. If the appellees, realizing that the sea was

rough and the weather so bad that it was danger-

ous for them to be on the steerage deck, remained on

such deck for fifteen to twenty minutes and until

their fears were actually realized, then surely no

stronger case of contributory negligence could be

presented. There is no other testimony that either

sea or weather was dangerous. If, on the other hand,

all the remaining testimony in the case be consid-

ered, then it is equally apparent that the Trial Judge



36

was in error in his conclusion, and it is equally clear

that the sea was not so rough and that the weather

was not so bad that it was dangerous for passengers

to be upon the steerage deck. All the evidence in

the case other than that of the appellees and of their

witness Kadekaru shows that the sea was not ex-

traordinarily rough, nor the weather bad.

This dilemma therefore presents itself: Either

the testimony of the appellees is true, in which case

their suit falls on account of contributory negligence,

or the testimony of the officers of the ship is true, in

which case the suit falls because there was no negli-

gence. Of this dilemma the latter horn is, we sub-

mit, the truth, and the regrettable accident to the

appellees arose from an unseen and unforeseeable

peril of ocean travel, an occurrence to which human

fault did not contribute.

8. That the evidence does not show that the ap-

pellees were on deck long enough to have realized the

danger.

We are frankly at a loss to understand how the

trial court could have reached this conclusion. There

is no conflict in the testimony in this regard. It is

wholly the testimony of the appellees themselves.

The appellee Omito Itokazu testifies (Tr., pp. 65 and

73 ) that she was standing there for fifteen or twenty

minutes and (Tr., p. 113) she repeats and reiterates

that she was there for fifteen to twenty minutes. The

appellee Uto Yenobi likewise testifies (Tr., p. 164)

that she was standing there from fifteen to twenty
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minutes. This testimony, taken in conjunction with

the appellees' testimony that it was raining, the sea

was rough and the wind blowing, that spray was fly-

ing, and the decks were wet and slippery, and the

steamer rolling heavily, and in further conjunction

with the testimony of their own witness Kadekaru

(Tr., pp. 325, 331) that the decks were awash from

the spray to a depth between one and two inches,

presents, we submit, a case of warning than which

there could hardly be imagined a stronger.

That these women could have stood on the deck for

fifteen to twenty minutes and watched the conditions

of sea and weather, as they testify to them, and as

the trial judge finds them to be, without realizing the

danger, is incredible. Taking into account all their

deficiencies of understanding, as shown on the face

of the record, still, according to their own testimony,

the sea and air and sky must have spoken to them

in a language which they could not misunderstand.

If in twenty minutes, or even in a quarter of an hour,

of watching and waiting they could not realize the

danger, certainly no longer time could have availed.

We therefore contend that ample time, more than

ample time, was afforded the appellees to realize just

what was the condition of weather and sea before the

happening of the accident.

SUMMARY.

Summarizing, therefore, the findings of the Trial

Judge as to the accident and the conditions sur-

rounding it, we urge

:
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I. THAT THEKE WAS NO REASON FOR THE
APPELLEES TO GO TO THE DECK EXCEPT
FOR RECREATION AND THEIR OWN ENJOY-

MENT.
11. THAT THEY DID BOTH KNOW AND

APPRECIATE THE DANGER OF BEING ON
DECK AT THE TIME AND UNDER THE CON-

DITIONS OF WEATHER AND SEA.

III. THAT APPELLEES WERE BOTH WARN-
ED AS TO THE ONLY DANGERS THEN IMMI-

NENT AND DISREGARDED THE WARNINGS.
lY. THAT THE CONDITION OF WEATHER

AND SEA WAS NOT SUCH AS TO BE SO DAN-

GEROUS AS TO CALL FOR EXTRAORDINARY
PRECAUTIONS TO BE TAKEN FOR THE PRO-

TECTION OF PASSENGERS.
V. THAT THE OFFICERS AND EMPLOYEES

DID KNOW THE FACTS CONCERNING THE
WEATHER AND SEA AND THAT THIS KNOWL-
EDGE BROUGHT NO ADDED BURDEN OF RE-

SPONSIBILITY AS TO GIVING WARNINGS TO

THE PASSENGERS.
VI. THAT THE EVIDENCE THAT THE AP-

PELLEES WERE WARNED BY THE EM-

PLOYEES OF THE STEAMER STRONGLY OUT-

WEIGHS THAT OF THE APPELLEES THAT
THEY WERE NOT WARNED.

VII. THAT A CAREFUL CONSIDERATION

OF ALL THE FACTS NOT ONLY LEAVES A
DOUBT THAT THE SEA WAS SO ROUGH AND
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THE WEATHER SO BAD THAT IT WAS DAN-
GEROUS FOR PASSENGERS TO BE ON THE
STEERAGE DECK, BUT THAT SUCH CONSID-
ERATION SHOWS THAT THE ONLY DANGERS
TO PASSENGERS WERE OF SLIPPING ON THE
WET DECKS AND OF BEING WETTED BY THE
FLYING SPRAY. AND

VIII. THAT THE EVIDENCE SHOWS THAT
APPELLEES HAD AMPLE TIME TO REALIZE
ANY DANGER WHICH THREATENED THEM
IN THE FIFTEEN TO TWENTY MINUTES THEY
WERE ON DECK BEFORE THE HAPPENING
OF THE ACCIDENT.

There was therefore on the facts no cause of action

shown, and the Trial Judge erred in his opinion and

judgment thereon. The case is one of an accident

arising from the perils and dangers of ocean travel,

not from any neglect of duty on the part of the

Steamship Company or its officers or employees. It

was an accident that could easily have happened to

any traveler on the ocean. It was an accident

which, unfortunately, is not uncommon among those

who "go down to the sea in ships." We submit that

what actually happened was that while watching a

somewhat boisterous sea, a dash or spray struck

appellees on the back, a quick motion on their part,

a slip, a fall, and its consequent injuries.

ARGUMENT OF THE LAW.

This brings us to the law points involved, which
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are, fortunately, few and simple. We shall present

them under the following headings

:

I. THE CONTKACT.

The Contract of the appellants was to carry the

appellees safely from Kobe, Japan, to Honolulu,

Hawaii.

It was not an insurer of the safety of the passen-

gers.

It was bound to use the utmost care to protect the

safety of its passengers.

It is only for some negligent act on the part of the

agents, officers or employees of the ship that she can

be held in this suit.

The ship is required to furnish safe and suitable

accommodations for the passengers.

As to warnings, it is required to give passengers

such warnings as a high degree of care would sug-

gest.

II. THE BREACH.

The only breach found by the Court was that of a

failure by the officers and employees of the ship to

give the passengers warning when warning was re-

quired.

III. THE DEFENSE.

1. The warning was in fact given.

2. No warning is required where the passenger

knows the facts, and can see and appreciate

the danger.
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3. There is no presumption of negligence in the

case.

4. The passenger assumes the usual risks of

travel.

5. The appellees were guilty of contributory neg-

ligence.

6. The appellants are not liable for mistake or

even for negligence of the ship's surgeon.

I. THE CONTRACT.

The contract of the appellant's ship, as alleged in

the libel (Tr., p. 8) , was to safely carry the appellees

from Kobe, in the Empire of Japan, to Honolulu.

That this contract had been entered into between the

parties hereto was sufficiently proven by the evi-

dence. It was for the breach of this contract that

the libel was brought. Counsel asserted, and reas-

serted (Tr., p. 236), that "we are not suing for neg-

ligence ; we are suing for violation of the marine con-

tract." We are at a loss to understand exactly what

counsel intended by this assertion. The breach al-

leged in the libel and the breach found by the Court

both had to do with negligence occurring during the

course of the voyage.

That a carrier of passengers for hire is not an in-

surer of the safety of the passengers is now so well

settled as hardly to require the citation of authority.

In the treatise on "Carriers" in Corpus Juris, 10

C. J. 854, the TVTiters therof lay down the rule as

follows

:
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"Care Required and Liability of Carrier in Gen-
eral. 1. General Rule. Although there is much
conflict in the statements by the various courts and
authorities as to the care required of a carrier in

transporting passengers and its consequent liability,

and although the carrier does not insure that the

passenger will be carried safely, reduced to its sim-

plest form the general rule may be stated to be that

the carrier is bound to exercise as high a degree of

care, skill and diligence in receiving a passenger,

carrying him to his destination, and setting him down
safely as the means of conveyance employed and the

circumstances of the case will permit; and that

should any injury happen to the passenger not con-

tributed to by his own negligence, but due to negli-

gence on the part of the carrier or its servants, dam-
ages may be recovered."

This is the rule applied in a very recent case aris-

ing in the Circuit Court of Appeals of the Second

Circuit, N. Y., N. H. d H. R. Co. v. Lincoln, 223 Fed.

89G, where the Court, Rogers C. J., says, "A carrier

of passengers is not absolutely liable for their safety

as a carrier of goods is for the safety of the goods.

The carrier is not an insurer of their safety, but is

bound to use a high degree of care respecting them.

Thus in Nichols v. Lynn <& Boston Railroad Co., 168

Mass. 528, the Supreme Judicial Court of Massachu-

setts says that, while the carrier is not bound to

adopt all possible precautions to protect its passen-

gers from injury in leaving its cars, it is bound to

use the utmost care consistent with the nature and

extent of its business to g-uard against all dangers

which it could reasonably anticipate, and if it fails

to do so is responsible for its neglect."
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In Stokes vs. Saltonstall, 13 Peters 181, 191, the

Supreme Court d¥ the United States laid down the

more severe rule, which has been followed in hun-

dreds of cases since, as follows

:

"It is certainly a sound principle that a con-

tract to carry passengers differs from a con-

tract to carry goods. For the goods the carrier

is answerable at all events, except for the act of

God and the public enemy. But although he
does not warrant the safety of the passengers at

all events, yet his undertaking and liability as

to them goes to this extent,—that he or his

agent, if as in this case he acts by agent, shall

possess competent skill; that as far as human
care and foresight can go he will transport them
safely."

Many courts have endeavored to somewhat limit

this rule for the benefit of the carrier, and we know

of no stricter rule laid down by any court than this,

but for the purpose of this case we are entirely sat-

isfied to accept the strictest rule laid down against a

carrier, we contend that there is in the case at bar no

evidence which will sustain a finding of a breach of

the carrier's contract even under the rule of the

above quoted case of the United States Supreme

Court.

Even under this rule of the Supreme Court, it is

only for some negligent act on the part of the agents,

officers or employees of the ship that she can be held

in the present suit. In the libel the appellees alleged

certain matters which might have been considered

as allegations of negligence on the part of the ship,

which allegations failed of proof at the trial. They
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were these: First (Tr., p. 8), that the accommoda-

tions furnished to the appellees were insufficient, the

allegation being that, "in reckless disregard of the

duty cast upon them, it (the ship) placed the said

libellant in a narrow and confined space in the hold

of said steamship, where during all the times here-

inafter set out the air was unhealthy and impure."

The testimony of the appellees in this regard was

that on the day in question the quarters were hot and

smelled bad. As already pointed out in this brief,

there is no proof that the quarters were other than

those prescribed by the laws of the United States and

the rules of navigation, and the fact that the quar-

ters smelled bad arose from the fact that it was a

trip at sea in quarters which were not as commo-

dious as first-class quarters and that the day in ques-

tion was but a few days after leaving port. No neg-

ligence is found by the trial court in this regard.

Another allegation of negligence in the libel was

"in not supplying ropes, safety apparatus, hand-rail-

ing or other appliances to prevent * * * the pas-

sengers from falling do^vn and upon the lower deck

of said steamship." (Tr., p. 11.) This allegation was

apparently abandoned at the trial, as, when the

Court visited the appellant's ship, it found an abun-

dance of protective measures had been taken, that

as a matter of fact the appellees at the time of the

accident were leaning against a hand-rail placed

there for the safety of the passengers.

The libel also alleged that the appellant ship was

negligent in not spreading sand on the decks during
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heavy weather to prevent the same from being slip-

pery and unsafe. In the face of the testimony of

his own witnesses that the water was rushing across

the deck of the ship with every roll to the depth of

two inches, counsel . apparently likewise abandoned

this claim of negligence.

Still another allegation of negligence was "in not

warning this libellant that it was at the time of the

happening of the grievances hereinbefore stated dan-

gerous and unsafe for this libellant to go up to and

upon the lower deck of said steamship." It was

upon this ground that the Court found the appel-

lants herein had not fulfilled their contract to safely

carry. This will be discussed hereinafter.

The last ground of complaint in the libel is the

failure of the ship's surgeon to properly care for

the appellees after their injuries had been received.

(Tr., pp. 14, 15, 16.) This will likewise be discussed

hereinafter.

The contract, therefore, of the libellant's ship,

using the strongest definition against the carrier

which may be found, was that as far as human fore-

sight could go, it should safely carry the appellees

from Kobe to Honolulu; that it should provide the

passengers with suitable accommodations; that it

should provide the passengers with safety appli-

ances where such were needed ; that it should furnish

notice to the passengers where warning was re-

quired
; and that it should use diligence in the selec-

tion and employment of a competent surgeon.
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II. THE BREACH.

As we have already pointed out, the only breach

of the contract found by the Court was "in allowing

(the appellees) to go on deck under the conditions."

(Tr., p. 508.) Although in the case of Moito Ito-

kazu the trial court did use as an element of dam-

ages the improper care alleged to have been received

by her after the accident, still, as we have already

pointed out, the Court did not use the same as a

ground of negligence, and, as we have already sub-

mitted, used it in error as an element of the damage.

We have therefore only to consider the question of

whether the ship was negligent in "allowing the ap-

pellees" to go on deck under the conditions.

It is submitted in the first place that the Court

erred in using the word "allowed" in connection with

the trip of appellees to the upper deck where the ac-

cident occurred. The word "allow" indicates a li-

cense granted the person "allowed" to do a certain

act. It indicates the active sanction by one person

of the act of another. As we have pointed out, there

is no testimony on the part of either appellee that

appellees or either of them gave to any person on

the boat, officer or employee, any intimation that

they were about to ascend to the deck. There surely

is no word of testimony which can be pointed out

which would indicate the grant of any license to

them from any officer or employee. We have gone

even further than this and shown that there was

even no knowledge on the part of any officer or em-
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ployee of the intended act. That the appellants "al-

lowed" the appellee to go onto the deck is not sus-

tained by any evidence, and a finding to that effect

is clearly error.

But we have treated this finding as though it were

one to the effect that the trial judge found the ap-

pellants guilty of negligence in not sufficiently warn-

ing the appellee not to go onto the deck under the

conditions of weather and sea then existing. And
this, we submit, is equally error under the law.

III. THE DEFENSE.

1. The appellants again urge that from all the

evidence in the case it is apparent that warning was

actually given the appellees before they ventured

upon the deck. We will not reargue that question

here, but will refer to (6) of Argument on Facts.

2. NO WARNING REQUIRED.

The appellants further insist that, even in case

no warning was given, as a matter of law no warning

is required where the passenger knows the facts and

can see and appreciate danger.

It is so elementary as a proposition of law, that

it is unnecessary to point out, that there are two

classes of warnings which are referred to in the

cases, two classes which have been the foundation

of two different lines of ruling. They are these:

First, as to warnings which are required for the

passenger's safety because he is then in immediate

peril. This is, of course, by far the larger class.

Second, those general warnings which it is necessary

for a carrier to give to passengers in pursuance of
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the carrier's duty towards the safety of his passen-

ger. These are, we submit, comparatively few. It

often happens that warnings of the former class are

imperative when a warning similar in all respects is

not required in the latter class. To illustrate : The

conductor of a fast-moving train sees a passenger

about to jump from the car to the ground. It would

be undoubtedly his duty to warn the passenger if not

to seize and forcibly detain him. Yet no one will

contend that it is the duty of the conductor to enter

each passenger coach and warn all the passengers

therein that it would be dangerous to alight from the

car at that time and while the car was in rapid mo-

tion. Again : The captain of a boat may see a pas-

senger about to jump overboard. It would undoubt-

edly be his duty to warn him of the danger of so

doing. It would, in all probability, be his duty to

seize him and prevent him from accomplishing his

rash act. But, we submit, it is not part of the cap-

tain's duty to call all the passengers together and

inform them of the danger to each in jumping over-

board. Neither would it be his duty, nor the duty of

any officer or employee of the boat to interview each

of the passengers and communicate to each a like

warning.

In other words, against a danger which can be seen

and appreciated by any reasonable man, warning

need not be given until such time as he ceases to act

as a reasonable man and attempts the rash act. This

rule requires no citation of authority for its acctipt-

ance.
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But, on the other hand, when a danger is not such

as can be seen and appreciated by a reasonable man,

and yet is such a danger as he might fall into, then,

it may become the duty of the carrier to warn the

passenger even before he attempts the rash act. This,

we appreciate, will likewise be admitted by both sides

and needs no citation of authority to sustain it.

Into which class of cases does the instant case fall?

The case at bar does not, we submit, fall into the

class of cases Avhere the passenger is about to commit

the rash act in the presence of the agent or officer of

the company. There is not a word of testimony in

the entire transcript which would indicate that any

officer or employee saw the appellees in their place

of peril on the deck of the ship before the happen-

ing of the accident. As we have already pointed

out, the evidence even fails to show that any officer

or employee of the ship knew of the contemplated

trip of the appellees to the deck at the time that the

accident happened. Neither of the appellees testi-

fies to any knowledge or of any cause to suspect by

the members of the crew or by the officers of the

boat that they contemplated going onto the deck at

that time. The steerage steward, S. Fukaumi, tes-

tified (Tr., p. 296) that he saw the appellees pass his

room going in the direction of going upstairs and

that he at that time warned them of the danger from

the flying spray and the roughness of the sea. This

testimony the trial judge did not, apparently, be-

lieve. But the evidence further shows that the pas-

sage-way which led to the deck led also to the toilet
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and it would be impossible for him to tell whether

the appellees were on their way to the deck or to the

toilet. If the steward's testimony is to be believed

at all, they were warned and the case of the appel-

lees falls. Likewise, as there is no testimony that

while they were on deck they were seen by any of the

officers or crew of the ship, there was no opportunity

given to these to warn the women that it was then

and there dangerous for them to remain.

The instant case does not, we submit, fall into the

class of cases where the danger was not one which

would be appreciated by a reasonable man but which

he was likely to fall into. The evidence shows that

the women had been, up to the time of the accident,

in their quarters below deck. There was no reason

to believe that they would leave their quarters at

that particular time. The very evident reason that

they had remained in their quarters during the day

is given in the testimony of the head steerage stew-

ard, Fukimi Goto (Tr., p. 252), that after breakfast

the women wanted to go on deck and that he warned

them that it was dangerous to go on deck, and that

after lunch he had repeated the warning. But this

testimony the Court also disbelieved, or else would

the case of the appellees have fallen. The ship, ac-

cording to the testimony of the appellees which the

Court did believe, was rolling heavily, the wind was

blowing a gale, it was raining, and the spray was

flying. No reasonable human being would have ex-

pected that these two women would, without asking

any person as to the safety or otherwise of such an
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act, go upon an open deck under such circumstances.

No duty, therefore, lay upon the officers and em-

ployees of the ship to foresee such an unreasonable

act on the part of the appellees.

The case again falls into the dilemma of either be-

lieving the officers of the ship that a warning was

given to the women, in which case the suit fails, or

of believing the appellees that no warning was given

them, coupled with their testimony as to their own
knowledge of conditions and of the conditions which

did then exist, in which case no warning was, as

matter of law, needed nor called for, in which case

their suit in like manner fails.

WHERE THE FACTS ARE KNOWN, NO
WARNING IS NECESSARY.

This is also Hornbook law, but it is a principle of

vital importance in the case at bar. If this one prin-

ciple is accepted and is applied to the facts as testi-

fied to by the appellees themselves, the entire case is

disposed of. We have fully discussed these facts

under "(2)" of "Argument on the Facts" hereinbe-

fore.

Had this been an accident where the appellees had

left their quarters and gone upon the deck and had,

just as they reached the deck or just as they emerged

from their quarters been struck by the wave, it could

have been argued that they were not in possession

of all the facts, that the officers and employees of the

apioellant ship had means of knowledge, if not actual

knowledge, of facts which were not revealed to the
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appellees. In siicli case, therefore, it might further

have been argued that warning should have been

given to them. Such is, however, farthest from the

state of facts as testified to by the appellees them-

selves. For twenty minutes they stood upon the

deck, the ship rolling heavily, the sea very rough,

raining, spray flying and the water on the deck swish-

ing back and forth across the deck two inches deep.

And yet they remained. Can anyone for a minute

question the fact that, under their o^vn testimony,

they knew the facts, knew all the facts? And if that

be the case, then, under all the authorities, there was,

as matter of law, no duty on the part of the officers

and employees to give them warning, even had they

the opportunity so to do.

In Mitchell vs. Prange, 110 Mich. 78, reported in

34 L. R. A. 182, the defendants were doing certain

blasting, and had been engaged in such occupation

for some time. The plaintiff at the time of the in-

jury complained of was shoeing a horse, and received

his injury because of the fright of the horse. The

Court says:

"* * * We do not think the defendants neg-
ligent in not taking measures to apprise the
plaintiff of the intended blast. It appears that
they did take precautions to warn passers-by
within a reasonable distance, but it would
hardl}'^ be reasonable to expect them to give no-

tice to everyone who resided or worked within a
radius of 500 feet, especially after the business
had been going on to the knowledge of such per-

sons for several weeks. The plaintiff knew that
Masting was a common occurrence, and to be
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expected at any minute. This did not deter him
from attempting to shoe the horse. He did not
know when the blast was coming, and, if the de-

fendants knew that he had a blacksmith shop in
the vicinity, they did not know that he would
have the foot of a spirited horse in his lap.

In Hunnewell vs. HasJcell, 55 N. E. 320 (Mass.),

the injury arose from a fall on an unguarded stair-

way. The Court (Holmes, C.J.) said:

-A shop keeper is not required to give warn-
ing of the presence of an ordinary flight of stairs

in broad daylight, or to guard the necessary
access thereto, even if there is a crowd in his

shop. ( Syl.

)

"The sides of the opening were guarded. Every
one who is on an upper floor knows that there
probably are stairs from it somewhere, and
must look out for them."

So, in the case at bar, the appellants contend that

the appellees standing on the deck of the boat while,

according to their testimony, the boat was rolling

heavily, the wind was blowing, the spray was flying,

it was raining, and the decks were awash, knew, or

must have known, that more spray was likely to

come over at any moment and injury thereby result

to them.

In Cole vs. WUlcutt, 105 X. E. 461-2 (Mass.),

another case of an accident on a stairway, the Court

sustained a directed verdict for the defendants, say-

ing:
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"The risk of accident was obvious upon proper
inspection, and there was no duty upon the de-

fendant to give any warning to the plaintiff."

citing a large number of Massachusetts cases in sup-

port of the rule.

In Johnson vs. Hot Springs, etc., Co., 148 Pac.

1137-9 (Ore.), the facts appear to be that the plain-

tiff was injured w^hile diving from a diving stand at

a public swimming bath. The Court there says

:

"One of the objects of the rule requiring the

owner of a place of amusement like the one

maintained by defendant to warn patrons of

danger is to acquaint the patron with the hazard
so that he may avoid injury. If the deceased

had knowledge of the shallowness of the water
and the danger incident to diving from the

springboard, then he knew all and no less than

he could have known had defendant expressly

warned him of the risk. If the defendant had,

in fact, cautioned Johnson against the peril, and,

notwithstanding such warning, the latter dived

oft' the springboard, then, on the facts of the in-

stant case, the defendant would not be liable

because of the knowledge imparted to Johnson

;

and so, too, the same result follows if Johnson
did, in fact, know of the danger, even though not

told by the defendant. If, with knowledge of

the danger, Johnson placed himself in peril, and,

on account thereof, was injured, he w^as charge-

able with contributory negligence. * * *"

In Stamford Oil Mill Co. vs. Barnes, 103 Tex. 409,

128 S. W. 375; 31 L. R. A. (N. S.) 1218-21, the facts

appear that the plaintiff, with one other, had come

to the mill of the defendant to purchase cottonseed
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hulls, and had been sent by the owner to the hull

house to obtain them, and while there had been in-

jured by an unguarded conveyor. The Court says

:

"* * * It must not be forgotten that the
boys had repeatedly been sent to the mill by
parents who kneAv of the presence of dangerous
machinery; that the elder was sixteen and the
younger nearly twelve, years of age; that both
of them knew of the presence of the conveyor and
the effect of getting the foot into it; and that
English, by his testimony, shows that he had
knowledge of the specific danger from which he
suffered, and knew that the simple way to avoid
that danger was to keep his foot out of the con-

veyor. It is necessarily true, therefore, that it

was not from lack of knowledge and experience,

nor because of the absence of warning or re-

straint by defendant's employee, but from a mis-

hap such as might be suffered by an adult as
well as by one such as he, that the unfortunate
boy suffered his injury. St. Louis Southwestern
W. R. Co. vs. Shiflet, 94 Tex. 139, 58 S. W. 945.

There was no wrong, at least, none of which
plaintiff can complain, in allowing the bow to

come upon the premises, and in dealing with
him as directed by his parents. It must follow
that there must have been some negligent treat-

ment of him after he came in exj^osing him to

danger which ought not to have been foreseen by
plaintiff. That negligence must consist of send-

ing him into a situation of danger which he did
not know, or against which he was incapable of

protecting himself. If he had been so wanting
in knowledge and discretion as this supposes,
and his injury had resulted from that fact, there
would be better reason for holding the defend-
ant guilty of negligence which was the cause of
such injury, whether the plaintiff would be in a
position to be heard to complain or not. That
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is the character of the cases relied on, but this

differs from them all in the fact that the boy
knew the situation fully and how to avoid the
danger. * * *"

We particularly desire to draw the attention of

this Court to the similarity in actual conditions be-

tween the last cited case and the case at bar. The

reason for the ruling of the Texas court was that the

injured plaintiff below had in his possession all the

knowledge which could have been given to him by a

warning from the owner of the mill. So, in the

case at bar, it is contended that so far as these

women are concerned a warning would have been

entirely superfluous and would not have tended to

have decreased their danger. The twenty minutes

which they spent on the deck before the happening

of the accident gave to them all the information

which any officer or any member of the crew of the

appellant boat could have given ; that any mountain-

ous wave should come over the ship sufficient to cover

the decks to a depth of three feet, as the witness Tei-

sho Kadekaru testified (Tr., p. 326) (presuming this

testimony to be true), could not have been foreseen

any more by the officers and crew than by the women

themselves. The warning testified to by the em-

ployees of the Steamship Company, as cited herein-

before, was as to matters of which the women were

fully apprised before the happening of the accident.

To protect themselves all that was necessary was for

them to return to the women's quarters,—a few steps

away. To remain on the deck was to court the dis-
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aster which finally befell them. As said by the Su-

preme Court of Illinois in C. M. <& St. P. Ry. Co. v.

Halsetj, 133 111. 248, 254,

''One who, failing to observe due care, blindly

walks into danger that an observance of due care
could have enabled him to avoid, is no less guilty

of contributory negligence than he who, being
able by the observance of due care to extricate
himself from danger, fails to make any effort

for his personal safety and causes thereby his

injury."

And it is therefore submitted that even in case this

Court believes that no warning was given, as a mat-

ter of law no warning was required, the aj^pellees

having in their possession knowledge of all the facts

which could have been communicated to them by

such warning.

3. THERE IS NO PRESUMPTION OF NEGLI-
GENCE IN THE CASE.

There is a large class of cases holding that the

happening of an accident to a passenger is prima

facie evidence of negligence on the part of the car-

rier. It is unnecessary to cite this class of cases, as

the case at bar so apparently does not belong thereto.

The doctrine of res ipsa loquitur applies only to that

class of cases where the accident could not have hap-

pened except for the apparent negligence of the car-

rier. For example, a train is proceeding along a

track laid by the carrier, and for the purpose of

carrying thereon locomotives and coaches. Suddenly

a train leaves the track and the plaintiff, a passenger
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therein, is injured. The doctrine of res ipsa loquitur

here applies, it being evident that the train would

not leave the rails unless apparently from the negli-

gence of the carrier or its agents. For example,

again, a ship coming from Kobe to Honolulu runs

aground on the reef outside of Honolulu Harbor.

The doctrine of res ipsa loquitur applies and the bur-

den is on the carrier to show that the accident was

not due to the negligence of it or its agents, for a

steamship entering the harbor, unless from some neg-

ligence or from some unseen mishap, will not be

found piled up on the reef.

Moore in his work on "Carriers," p. 772, thus sums

up an exhaustive study from many cases cited by him

on the presumption of negligence from the happen-

ing of the accident:

"In such cases, the rule of res ipsa loquitur ap-

plies, and when that which causes the injury is

showai to have been under the management and
control of the carrier or its servants, and fur-

nished and applied by it, and the accident is such

as in the ordinary course of things does not

happen, if those who have the management use

the proper care, it affords reasonable evidence,

in the absence of explanation, that the accident

arose from want of care, and there is said to be

a presumption of negligence sufficient to entitle

the plaintiff to go to the jury."

The case at bar, however, is the antithesis of this

class of cases. A passenger on the boat, while on

the deck of the boat, falls to the deck and is injured.

In this class of cases the burden is on the other side

of the case, and the plaintiff must show that she is
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free from negligence, as ordinary persons on the deck

of a boat do not fall and injure themselves.

We may, therefore, eliminate from this case any

consideration of presumption of negligence on the

part of the carrier.

4. THE PASSENGER ASSUMES THE USUAL
RISKS OF TRAVEL AND SUCH OTHER RISKS
AS HE VOLUNTARILY INCURS.

Again this is stating a proposition of law so well

known, and now so well settled, that it is unneces-

sary to cite authorities thereon.

There are, of course, dangers incident to travel

which do not arise from occupations of which rapid

locomotion is not a part. There are likewise dan-

gers incident to travel upon the ocean which are not

incident to travel upon the land. Amongst such

risks which are assumed by every passenger taking

passage on an ocean steamer is the danger of rough

weather and flying spray, of wet and slippery decks

and the possibilities of injuries incident thereto. We
have hereinbefore endeavored to point out that the

appellees were not inexperienced in sea travel ; that

at the time of the accident they had been ten days

upon the water. The ordinary risks of ocean travel

were not, therefore, to them unkno\\Ti. The five days

of water travel which they had experienced in com-

ing from Okinaka Ken to Kobe had apprised them of

these dangers, and when they boarded the appel-

lants' ship at Kobe to come to Honolulu they as-

sumed these risks.



60

In the case of Edmunson v. Pullman P. C. Co., 92

Fed. 824, tlie plaintiff claimed injury from the driv-

ing in of rain through an open transom in the car

and upon the passenger in the upper berth. The

court held that in travelling on sleeping cars, pas-

sengers knew of the dangers incident thereto and

assumed the risk thereof.

In Ozanne v. Illinois Central B. Co., 151 Fed. 900,

903, the Court says

:

"We think the rule is that while a carrier of

passengers must use the utmost diligence and
care in providing reasonably safe cars, etc., for

the persons it carries, such carrier is not an in-

surer of the safety of its passengers in the abso-

lute sense. It has discharged its duty to its pas-
sengers in respect to its cars and trains when it

has supplied the best instrumentalities that a
highly prudent pei^son would have supplied in

the same business in the then known condition
of the art and business of doing so. But whilst
the carrier must rigidly perform all of these
duties, the natural laws of motion superadd
risks which the carrier cannot always guard
against, even by the use of the utmost care, and
such risks as those the passenger must be sup-

posed to assume. The railroad track cannot al-

ways be straight. The transit of its trains must
be rapid, and the swing of a car is inevitable

when the train passes over a curve. This in un-

avoidable, and the consequences of it is one of

the risks we have referred to."

See also Louisville & N. R. Co. i^s. Fisher, 155 Fed.

68, 72.

If, therefore, as we contend, the accident happened

merely by a slip and fall upon decks which were wet
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by flying spray and rain, then that was an ordinary

and usual risk of travel by sea which the appellees

had assumed at the time they entered into their con-

tract of passage with the appellant company, and

their suit therefore fails.

But the cases go further than this and hold that a

passenger may assume more than even the usual and

ordinary risks of travel by land or sea. And this

the passenger does when he places himself, without

necessity, in any place of added danger. Nor does

it relieve the passenger from this assumption of dan-

ger that the agents of the carrier permit him to take

such place of added danger or acquiesce in his pres-

ence in such place.

In Todd V. Railway Company, 7 Allen 207, the evi-

dence showed that the plaintiff below had rested his

elbow on the sill of the window of the coach so that

it protruded beyond the edge of the car. In that po-

sition it was hit by a swinging door on a passing car.

The Court says

:

"Nor was there any doubt or dispute that if

the plaintiff had kept himself entirely mthin the
limits of that part of the car intended for and
appropriated to passengers, the accident which
occasioned the injury would not have happened.
It was the plaintiff's ot\ti act which contributed
to the injury."

In Hinckey r. B. & L. Ry. Co., 14 Allen 429, the

passenger had gone to the forward platform of the

coach on arriving at the station. He was there hurt

by a collision. This had been done by the express

permission of the conductor and brakeman.
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"That the intestate and others were accus-

tomed to take this mode of entering the station

did not tend to show that it was safe or prudent
for him to do so. Nor would the implied assent

of the officers of the corporation, arising from
knowledge and acquiescence, nor even the ex-

press consent and permission of the conductor of

the train, change the relations between the par-

ties, and their several obligations. It is not

enough for the plaintiff to show that Hickey was
rightfully upon the platform. Because he might
rightfully occupy whatever place the conductor

should permit, it does not folow that he would
do so at the risk exclusively of the corporation.

If sufficient and suitable provision be made
within the cars for all the passengers, the man-
agers of the train are not under obligation to

restrict them to their proper places, nor to pre-

vent them from acts of imprudence. If they vol-

untarily take exposed positions, with no occa-

sion therefor, nor inducement thereto, caused by
the managers of the road, except a bare license

by non-interference, or express permission of

the conductor, they take the special risks of that

position upon themselves."

In Kimhall vs. Palmer, 80 Fed. 240, the Court

(U. S. C. C. A. 4th Cir.) says:

"It is the duty of the carrier to carry its pas-

senger safely. It is equally the duty of the pas-

senger (a reasonable being) to avoid all un-

necessary risks."

and citing from the case of Ry. Co. v. Carpenter, 64

Fed. 454, the Court continues:

"A man is guilty of culpable negligence when
he does or omits to do an act that an ordinary

prudent person in the same situation, and with
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equal experience would not have done or omitted

to do, or when he voluntarily exposes himself to

a danger which there is no occasion for him to

incur in the proper discharge of his duties."

In Chicago, St. P. (& 0. Ry. Co. v. Myers, 80 Fed.

361 (U. S. C. C. A. 8th Cir.), the Court, Thayer, C. J.,

says:

"If a passenger of mature age leaves the place

which he knows has been provided for him, and
without occasion for so doing, or to gratify his

curiosity, goes to another where the dangers are
greater, or places himself in a dangerous atti-

tude, which he was not intended to assume, or if

he disobeys any reasonable regulation made by
the carrier, it should be held that he assumes
whatever increased risk is incurred by so doing."

Citing a large number of cases in support thereof.

We therefore not only contend that the appellees

assumed the usual risks of travel by sea, among

which were the accidents by slipping on wet and slip-

pery decks, but we also contend that they assumed

the added risks of the place of danger which they

chose of their o\\'ii volition, without necessity and to

satisfy their curiosity or for their own pleasure.

Had the instant case been like the Princess Irene

case {uhi sup.), where the passengers were required

to cross the deck to obtain their food, there would

have been weight to the argument that they were

rightfully where they were at the time of the acci-

dent. But even so, as we have seen by the above

cited cases, the mere fact that they were rightfully

in a place of added danger does not relieve them from
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the assumption of the increased risk which they in-

curred by taking up their stand on the deck under

the conditions of sea and air and sky which they have

testified to.

5. THE APPELLEES WEEE GUILTY OF CON-

TKIBUTORY NEGLIGENCE.

It is well nigh impossible to define contributory

negligence itself. Each case must from the very na-

ture of the defense, be decided on its own facts.

The general doctrine of contributory negligence in

regard to carriers of passengers applies to carriers

of passengers by water, and thus contributory negli-

gence of a passenger approximately causing the in-

jury will bar a recovery. 36 Cyc. 341.

In Elder D. S. Co. vs. Pouppirt, 125 Fed. 372, the

facts were that the plaintiff below had been watch-

ing the crew of the ship unload some heavy timbers

over the side of the ship. He then went down to the

deck where the operations were being carried on.

"* * * Why did he go there? He knew that
on the bridge he was safe. He could not avoid
knowing that on the Montenegro, where the
work was going on, he was in more or less dan-
ger. There certainly was no necessity for him
to go down upon this deck. He did it voluntar-
ily. If he went there from curiosity, or to take
exercise, or from any other motive, he was using
his rights as a reasonable being, but at the same
time he assumed the risk. He could only have
been prevented from doing that which he did
bv being shoAvn the danger, which was unneces-
sary, as he could himself see it without being
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told, or by being forcibly arrested, carried back
to the cabin, and confined there—a doubtful pro-

ceeding with regard to one not one of the crew
* * * The libellant was not an inexperienced
landsman freshly come aboard, but had lived

aboard the ship for tkree months. He had been
watching the Avork for hours, and must have
understood the danger as well as those engaged
on it. There were only three passengers, and
they were quite naturally allowed greater free-

dom of action than would be allowed on an or-

dinary passenger ship. Can it be said that under
these peculiar and unusual circumstances the
shipoTVTier owed a duty to the libellant to warn
him of that which he already knew, and to sta-

tion a man to pull him out of danger from which
he, of his own prudence, should have retreated?
Unless there was a duty there was no negligence,

and unless there was negligence there can be no
recovery. * * *"

The citation of further authorities on the question

of contributory negligence would be entirely fruit-

less. The principles of the law of contributory neg-

ligence are well known and each case must stand or

fall on its own facts. We would, however, like to

cite the following cases as ha\ing to do with contrib-

utory negligence in its relation to marine contracts

:

The South Side, 155 Fed. 364

;

In re Kimhall S. S. Co., 123 Fed. 838;

The Anglo Norman, 1 Fed. Cas. 393

;

Doherty vs. California Nav., etc., Co., 6 Cal.

App. 131, 91 Pac. 419.

And, as using language apropos of the instant case,

we would cite Culver Construction Co. v. Weeks, 99

111. App. 518, affirmed 198 111. 551, 64 N. E. 1039. In
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this case the plaintiff below was engaged in putting

strips of wood between large stones which were being

unloaded from a flat car. In placing one of these

strips plaintiff put his hand on the upper side of the

lower stone as the upper stone was being put into

position. The fastenings of the upper stone gave

way, causing the injury to the plaintiff. The Court

says:

"He put his hand on the upper face of the

stone (lower) to steady himself while stooping

down to see where to place the strip * * *

The danger was visible, patent. No informa-

tion, instruction or warning was needed to call

it to his attention. The plainest laws of na-

ture^ laws which are learned in childhood, de-

clared the danger and gave the warning."

and a judgement for the plaintiff below was reversed

without remanding. We most earnestly contend

that in the case at bar the danger which caused the

injuries to the appellees was, to use the words of the

above quoted case, visible and patent, and that "no

information, instruction or warning was needed to

call it to their attention." We can scarcely imagine

a clearer cut case of contributory negligence than

that of the appellees as disclosed by the evidence,

which evidence we have cited with considerable full-

ness hereinbefore.

We therefore submit that as a matter of law, the

appellees being suilty of contributory negligence,

their case must fail.
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6. THE APPELLANTS ARE NOT LIABLE
FOR MISTAKE OR EVEN NEGLIGENCE OF
THE SHIP'S SURGEON.

The United States statute, requiring that provi-

sion be made on every passenger-carrying steamship

for a competent surgeon, is found in the Act of Au-

gust 2nd, 1882, Chap. 374, Sec. 5, 32 Stat, at Large,

188; 7 U. S. Compiled Stat. (1916), Sec. 8002, page

8522. That statute provides

:

"* * * every steamship or other vessel car-

rying or bringing emigrant passengers, or pas-
sengers other than cabin passengers, exceeding
fifty in number, shall carry a duly qualified and
competent surgeon or medical practitioner, who
shall be rated as such in the ship's articles, and
who shall be provided with surgical instru-

ments, medical comforts, and medicines proper
and necessary for diseases and accidents inci-

dent to sea-voyages, and for the proper medical
treatment of such passengers during the voyage,
and with such articles of food and nourishment
as may be proper and necessary for preserving
the health of infants and young children; and
the services of such surgeon or medical practi-

tioner shall be promptly given, in any case of
sickness or disease, to any of the passengers, or
to any infant or young child of any such passen-
gers, who may need his services. For a viola-

tion of either of the provisions of this section

the master of the vessel shall be liable to a pen-

alty not exceeding two hundred and fifty dol-

lars. (22 Stat. 188.)"

That under this statute a steamship company is not

answerable for the negligence of a surgeon carried

by it in obedience to the law, if the company has
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used due care in Ms selection, is now too well sus-

tained to require argument. Such is the ruling laid

down without qualification in O'Brien vs, Cunard

S. S. Co., 154 Mass. 272

:

"Whether there was any evidence of negli-

gence of the surgeon we need not inquire, for we
are of opinion that the defendant is not liable

for his want of care in performing surgical op-

erations. The only ground on which it is argued
that the defendant is liable for his negligence is

that he is a servant engaged in the defendant's

business and subject to its control. We think
this argument is founded on a mistaken con-

struction of the duty imposed on the defendant
by law. By the Sth section of the Act of Con-
gress of August 2, 1882 (22 U. S. Stat, at L. 188)

,

it is provided that 'every steamship or other ves-

sel carrying or bringing emigrant passengers, or

passengers other than cabin passengers, exceed-

ing fifty in number, shall carry a duly competent
and qualified surgeon or medical practitioner,

who shall be rated as such in the ship's articles,

and who shall be provided with surgical instru-

ments, medical comforts and medicines proper
and necessary for diseases and accidents inci-

dent to sea voyages, and for the proper medical
treatment of such passengers during the yoj-

age, and with such articles of food and nourish-

ment as may be i^roper and necessary for pre-

serving the health of infants and young chil-

dren, and the service of such surgeon or medical
practitioner shall be promptly given in any case

of sickness or disease to any of the passengers

or to any infant or young child of any such pas-

sengers, who may need his services. For a vio-

lation of either of the provisions of this section

the master of the vessel shall be liable to a pen-

alty not exceeding two hundred and fifty dol-

lars.'
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"Under this statute it is the duty of the ship-

owners to provide a competent surgeon whom
the passengers may employ if they choose in the

business of healing their wounds and curing
their diseases. The law does not put the busi-

ness of treating sick passengers into the charge
of common carriers and make them responsible

for the proper management of it. The work
which the physician or surgeon does in such
cases is under the control of the passengers
themselves. It is their business, not the busi-

ness of the carrier. They may employ the ship's

surgeon, or some other physician or surgeon who
happens to be on board, or they may treat them-
selves if they are sick, or may go without treat-

ment if they prefer, and if they employ the sur-

geon they may determine how far they will sub-

mit themselves to his directions, and what of his

medicines they will take and what reject, and
whether they will submit to a surgical operation
or take the risk of going without it. The mas-
ter or o^Tiers of the ship cannot interfere in the

treatment of the medical officer when he attends
a passenger. He is not their servant engaged in

their business and subject to their control as to

his mode of treatment. They do their whole duty
if they employ a duly qualified and competent
surgeon and medical practitioner and supply
him with all necessary and proper instruments,
medicines, and medical comforts, and have him
in readiness ^for such passengers as choose to

employ him. This is the whole requirement of

the statute of the United States applicable to

such cases, and if, by the nature of their under-
taking to transport passengers by sea, they are
under a liability at the common law to make
pro\ision for their passengers in this respect,

that liability is no greater. It is quite reason-
able that the owners of a steamship used in the
transportation of passengers should be required
by law to provide a competent person to whom
sick passengers can apply for medical treat-
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ment, and when they have supplied such a per-

son it would be unreasonable to hold them re-

sponsible for all the particulars of his treatment
when he is engaged in the business of other per-

sons in regard to which they are powerless to

interfere."

Such, also, is the ruling in The Napolitan Prince,

134 ed. 159; Laubliein vs. Netherlands S. S. Co., 13

N. E. 781, 107 N. Y. 228; Allan vs. State S. 8. Co.,

30 N. E. 482, 132 N. Y. 91.

As we have hereinbefore pointed out in our argu-

ment on the facts, the fault of the surgeon, if any,

was merely one of mistaken diagnosis, and there is

no evidence which would show him to have been neg-

ligent in his treatment of the injured women. But

whether it was merely a mistake in diagnosis or

whether it was actual negligence, the testimony of

W. H. Avery, the assistant general manager (46),

and of L. E. Bemis, passenger agent (30), shows

beyond question that there Avas no negligence in the

selection and/or employment of the surgeon of ap-

pellants' ship. This testimony the appellees did not

even attempt to contradict or in any manner im-

peach.

The trial court, in the case of Omito Itokazu,

closes his opinion as follows

:

"Libellant was seriously injured and suffered

great physical pain and mental anguish on ac-

count thereof; one of the bones of her leg was
broken above the ankle and remained unset and
without proper surgical treatment until her ar-

rival at Honolulu, when she was taken to the

hospital. She is slightly crippled on account of

her injury, and to this extent is permanently in-
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jured. It was several months before she recov-

ered from her injury sufficiently to go about or

do any work. Taking into consideration all

these elements in assessing the damages to

which she is entitled^ I am of the opinion that

she should be awarded the sum of two thousand
dollars ($2000.00), and it is therefore so or-

dered." (Italics are ours.)

It is evident from the above cited cases, and, in

fact, from the statement of the law by the trial judge

himself (Tr., p. 213), that the judge could not law-

fully take into consideration the fact that the bone

remained unset or that the appellee was "without

proper surgical treatment." These were matters for

which, as we have said, the ship was in no respect

liable. They could not, in the absence of original

liability, be used as matters of aggravation in as-

sessing the damages. The case does not at all, in

this regard, differ from one in which the jury has

been permitted bj^ the instructions of the court to

use as an element of damages matters and things

which lawfully they could not use.

The assessment of damages and the judgment

thereon being in a lump sum, and being indivisible,

and the appellate court having no means of knowl-

edge as to how much thereof was assessed wrong-

fully for the improper medical care by the surgeon,

the judgment must be set aside and the case re-

manded with appropriate instructions.

N. Y. C. (G St. L. R. Co. vs. Niehel, 214 Fed.

952.

2 Sutherland, Damages (1th Ed.) 1504.

Bailwag v. Hall, 53 Ark. 7.
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SUlMMARY.

As a matter of law, therefore, it is submitted

:

1. That under the strictest terms of the marine

contract there has been no breach by the appelhmts'

ship, its officers or agents;

2. That neither the officers nor employees of tlie

appellants' ship, nor any of them, "allowed" the ap-

pellees to go on deck;

3. That warning was actually given appellees not

to go on deck;

J:. That even admitting that no warning was

given, still under the circumstances no warning Avas

required

;

5. There is no presumption of negligence in the

case

;

G. The appellees assumed the risk which they in-

curred
;

7. The appellees were guilty of contributory neg-

ligence
;

8. The appellants are not liable for the mistake

or negligence of the ship's surgeon, and the court

erred in assessing damages against these appellants

because of the lack of proper surgical treatment.

We therefore respectfully submit that the judg-

ment of the District Court should be reversed and

the case remanded to that court, with instructions to

enter judgment for the appellants herein.

Dated at Honolulu, T. H., March , 1918.

Respectfully submitted,

Smith^ Warren & Whitney^

Attorneys for Appellants.
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trict Court of the United States for the District and

Territory of Hawaii. Each suit was brought and is

for and to recover damages for the several breaches

of the marine contract to carry and convey these

appellees safely and without injury from the Port

of Kobe, in the Empire of Japan, to the Port of Ho-

nolulu, in the Territory of Hawaii, and for the want

of proper care and medical care and attendance from

the master and officers of the steamship and the doc-

tor and surgeon of said steamship.

The libels allege that the Steamship "Korea Maru"

on the 6th day of December, 1910, and at all times

thereafter stated in the libels was engaged in the

carrying and conveyance of passengers, mail and

freight from divers ports and places in the Empire of

Japan and from other ports and places to the Port

of Honolulu, in the Territory of Hawaii, for hire

and reward, and that on or about the 6th day of De-

cember, 1916, both of the appellees in these suits

purchased tickets at the Port of Kobe, in the Em-

pire of Japan, which entitled them to a third-class

passage from the Port of Kobe to the Port of Hono-

lulu, and that both of the appellees were received on

board of said steamship at the Port of Kobe, in the

Empire of Japan, as third-class passengers, and

that the said steamship left the Port of Kobe on or

about the 6th of December, 1916, bound on a voyage

for the Port of Honolulu, in the Territory of Ha-

waii, with these appellees on board as third-class

passengers, and while on the said voyage and on the

high seas, on or about the 11th day of December,



1916, by reason of the narrow and confined space in

the hold of the said steamship where these appellees

were i^laced as such passengers, and by reason of

the unhealthy and imj)ure quarters so allotted to

them by the master and officers of said steamship,

they were compelled to go on deck. They had be-

come sick and ill by reason of the condition of the

quarters allotted to them, and while on the deck of

said steamship, Avithout any warning on the part of

the appellants or any of the officers of the said

steamship of any danger to their safety in going

upon the lower deck and during heavy weather, of

which the appellees were not aware, and because of

the failure on the part of the steamship to provide

ropes, safety apparatus and appliances for the use

of the appellees and other passengers to prevent

them from falling from the deck, and because the

deck at the time was slippery and unsafe, and that

a hea\y Avave at about half-past six o'clock in the

evening suddenly swept across the deck of the said

steamship, and the appellees were knocked down

upon the deck of the steamship by the force of that

wave and unable to prevent themselves from falling

because there was nothing to catch hold of, the alle-

gations in these libels are full and complete in this

respect and the appellees suffered and sustained the

following injuries

:

Uto Yenobi suffered a fracture of metatarsal bone

of the right foot, and the appellee Omito Itokazu suf-

fered a compound fracture of the tibia of her right

leg and was otherwise bruised and injured.



The libels also allege that the wounds and in-

juries occasioned to the appellees were caused by the

negligent acts of the owners of the steamship in not

supplying ropes, safety apparatus, hand railings or

other appliances to i)revent the appellees from fall-

ing dowTi upon the lower deck of said steamship, and

because of the want of due care on the part of the

master and officers of said steamship in not warning

either of these appellees at the time, or before, that

it was dangerous and unsafe to go on the deck of

the steamship where they sustained their injuries,

and also alleged the failure to place sand or other

substances upon that deck where the appellees went

because of the slippery and unsafe condition of said

deck.

It was also alleged in the libels that after the ap-

pellees received their injuries they were taken down

in the same quarters, to-wit : in the hold of the steam-

ship, and through friends on the steamship, the phy-

sician and surgeon employed on the steamship was

notified of the injuries to both appellees, and that

the physician refused and neglected to give either

appellees any medical treatment or care, and neither

did the captain of the steamship, or any of the of-

ficers, care for or attend either of these appellees.

The two suits were tried together, and after due con-

sideration by the presiding Judge of the District

Court, and on the 15th of June, 1917, he awarded

damages to Uto Yenobi in the sum of $1200.00 and

to Omito Itokazu the sum of $2,000.00, together with

costs, and afterwards decrees were entered up, and



it is on appeal from these decrees that this case

comes before this Honorable Court, and not as stated

on page 1 of the appellants' brief, that the case comes

before this Honorable Court on appeal from two cer-

tain judgments rendered against the appellants in

the above entitled matters by the District Court.

The appellants in their brief treat this case as if

the appeals were from judgments rendered in a court

of law, and not in a court of admiralty. On page 6

of the appellants' brief, under the head of the pre-

cise question, it is stated

:

"The precise question involved is whether the
appellants were guilty of negligence in allow-

ing the appellees to go on deck under the condi-

tions then existing, and whether in case appel-

lants were so negligent the appellees were guilty

of contributory negligence and their recovery in

this suit thereby barred."

The questions involved in this case are not as

stated by the appellants, because the trial judge in

his findings and in the decrees entered up herein

found that all of the material allegations set out in

the libels filed in the suits were true, and the e\i-

dence sustains these findings beyond question. The

appellees were passengers for hire and reward on

board this steamship, and under the contract with

the steamship they Avere entitled to be carried safely

and without injury from the Port of Kobe to the Port

of Honolulu, and it was implied from these contracts

of carriage that the steamship would supply these

passengers, the appellees, with such food and other
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accommodation as would be necessary for their

healtli and comfort upon the voyage, and if the car-

rier, under such circumstances, as it did in these

cases, failed in its duty and in this respect so as to

cause suffering or sickness or serious injury of any

kind to these passengers, then the vessel is liable

in rem in a suit for the breach of its marine contract.

The appellants in their brief on page 2 state:

"Each suit is nominated 'Suit for Damages
for breach of Marine Contract for not carry-

ing passengers safely and for expenses, main-
tenance, etc'

"

The suits were not only nominated as stated by

the appellants in their brief on page 2, but the appel-

lees by their libel brought these suits to recover

damages for the breach of the marine contract en-

tered into between the carrier by water and these

passengers,and the obligations arising therefrom and

what was implied from the said contract as hereinbe-

fore set out and for the failure on the part of the

master of said steamship and the officers thereof to

properly care for these passengers after they re-

ceived the injuries as set out in the libels and sus-

tained by the evidence adduced.

It is submitted that the law is settled that an ac-

tion in Rem mil lie against the steamship for the

breach of the marine contract for not carrying a pas-

senger safely and Avithout injury. Benedict's Ad-

miralty, 3rd Ed., Sec. 309. Re David Evans, 187

Fed., at page 777. And in this connection, "passen-

gers who purchase second-class tickets are entitled



to second class accommodations, and if they are fur-

nished badly ventilated and noisome steerage ac-

commodations and poor and improper food, they

may recover in damages from the owner of the ves-

sel for breach of contract." Pacific Whaling Co. i;.

Grismore, 117 Fed. 68, 54 C. C. A. 454, afBrming the

Valencia, 110 Fed. 221.

These appellees, became sick and injured by rea-

son of the badly-ventilated quarters in which they

were placed like a lot of animals,and became sick and

ill by reason thereof, and they had a right to go onto

the lower deck of this steamship, and it became and

was the bounden duty of the officers and those in

charge of the steerage quarters to warn the appel-

lees that it was unsafe to go on deck at that time.

There is no evidence to support the argument made

on page 16 of appellants' brief wherein they contend

"still more likely is this to be true in the case of Jap-

anese passengers of this class, who insist upon car-

rying with them Japanese foodstuff whose fragrance

is far from being appreciated at least by the olfac-

tories of the occidental."

II.

The findings and decrees of the trial court are

fully sustained by the evidence adduced upon the

hearing, as will be hereafter pointed out, and the

findings and decrees should not be reversed on ap-

peal or disturbed unless clearly against the weight

of evidence.
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"The rule is well settled in courts of admir-
alty that the decision of the trial court which
heard the witnesses on questions of fact will not
be disturbed by an Appellate Court unless

clearly against the Aveight of evidence."

The J. G. Gilchrist, 183 Federal Eeporter 105,

105 C. C. A. 397, affirming decree of D. C,
173 Federal Reporter 666.

"On appeals in Admiralty when questions of

fact are dependent upon conflicting evidence the

decision of the District Judge who heard and
saw the witnesses Avill not be reversed unless

clearly against the evidence."

The Bailey Gatzert, 179 Federal Reporter 44.

102 C. C.'A. 612, affirming (D. C. 1907) 170
Federal Reporter 101.

THE INJURIES RECEIVED.

Counsel for the appellant on pages 6, 7, 8, 9, 10,

11, 12, 13, 14 and 15 of their brief at some length en-

deavor to make light of the injuries sustained by

these appellees, but the record discloses that they

were both seriously injured. Omito Itokazu was ad-

mitted to the Queen's Hospital in Honolulu on the

18th day of December, 1916, and was discharged

from the hospital on the 7th of March, A. D. 1917.

Uto Yenobi was admitted to the Queen's Hospital

on the 18th day of December, A. D. 1916, and was

discharged from the hospital on the 21st of Febru-

ary, A. D. 1917. Dr. L. E. Hooj^er, who was and is

a wholly disinterested witness for the libelants, tes-

tified at the trial as follows (Tr., pp. 427, 428) :

"Q. Did you have any services to perform rel-

ative to the immigrants that were brought to



the station from the Korea Mam, which arrived

here that day? A. I did.

"Q. State whether or not the libellants in this

case, the two ladies sitting here, were among
those brought to your station, brought to your

attention. A. I saw them first at the Queen's

Hospital.
"Q. When did you first see them at the

Queen's Hospital? A. I saw them on the morn-
ing of December 18th, sometime I think it was
in the morning.

"Q. Now, Doctor, I will ask you to state, did

you examine these patients at that time, these

libellants at that time? A. Yes, sir.

"Q. Upon your examination of the one an-

swering to the name of Omito Ishihara, state

what you found upon your examination. A.

Well, she had a compound fracture of the right

tibia.

"Q. How did you discover this fracture ; what
examination did you make, in other words? A.

I just looked at her leg and took an X-ray pic-

ture and saw the position of the bone.

"Q. State whether or not this fracture was
discovered prior to the taking of the X-ray.

A. Yes.
"Q. Did you make any examination further

than you have stated; it was perfectly obvious

from observation? A. You could move the ends
of the bone around and get a crepitus and see

all the symptoms of a fracture."

The X-ray picture Avas produced and introduced in

evidence on behalf of the libellants. Clearly and

unmistakably this appellee had sustained a com-

pound fracture of the right tibia, and the doctor fur-

ther testified (Tr., p. 428) :

"Q. State whether or not this fracture was
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discovered prior to the taking of the X-ray. A.

Yes."

And also (Tr., p. 429) :

"Q. And what treatment was given to her?

A. Well, she was admitted on the 18th of De-

cember ; she had an open wound which had to be

dressed, and I had it put in a pillow splint so

that we could dress it daily, and on the 27th of

December the wound had healed, so we put on a
plaster cast.

"Q. How long did it remain on, the plaster

cast? A. It was taken off on the 21st of Feb-

ruary.
"Q. State, Doctor, what condition this in-

jured leg of the libellant was in when she reach-

ed the hospital, as to whether it was dressed or

otherAvise. A. There was no dressing on it

when I saw it."

The doctor further testified with reference to the

appellee Uto Yenobi, otherwise called Uto Yamagu-

suku, as follows (Tr., p. 430) :

"Q. Did you examine the libellant Uto Ya-
magusuku? A. I did.

"Q. When and where? A. The same day at

the Queen's Hospital, December 18.

"Q. What examination did you make of her?

A. I examined her foot and had her sent to a
ward and Ave took an X-ray picture in the after-

noon but could not find any fracture.
''Q. What did you find? A. The foot was

swollen, red, tender and very painful to the

touch, and she had fever.

"Q. How long was she treated at the hospi-

tal? A. She was discharged on the 21st of Feb-

ruary.
"Q. What treatment did you give her? A. I
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gave her first a rest in bed with hot applications

to the foot, and on the 5th of January I put (Tr.,

p. 431) on a light cast and got her up in a bal-

cony chair.

"Q. What was the character of the cast you
put on? A. Plaster paris.

"Q. How long was she treated in that man-
ner? A. It was taken off on the 3rd of Feb-
ruary.

"Q. And when did you say it was put on? A.
On the 5th of January.

"Q. Did you have with you any X-ray picture

or pictures of her foot taken at the time? A.
Yes, I have all the pictures here that Avere

taken."

The plates were then produced and offered and re-

ceived in evidence.

The evidence of both of these libellants corrob-

orate this testimony in every detail, and they also

testified that they had not fully recovered from their

injuries at the time of the trial in these suits. It is

idle for counsel to contend that these injuries were

not serious, and that the damages awarded in each

case were excessive. The pain, suffering and incon-

venience and the injuries sustained, and the want of

care on the part of the master of the steamship, as

well as the surgeon, must be taken into considera-

tion, and also the fact that they were passengers on

this steamship for hire and reward, and that they

arrived in a foreign port alone and friendless, and

without means, in the condition as stated by the wit-

ness. Dr. L. E. Hooper, by reason of the violation of

the marine contract and duty cast upon these appel-

lants, and Avithout any fault on their part. The dam-
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ages are clearly not excessive taking into considera-

tion all of the snrrounding facts and circumstances.

And in this connection that they were obliged to

employ counsel in order to bring these suits, and

unless there was a recovery had in the cases these

appellees would be wholly unable to pay counsel for

their services. The decisions of the Federal Courts

are to the effect that the damages must be so grossly

disproportionate to the damages proved as to indi-

cate passion or prejudice or an abuse of the Court's

discretion.

"The measure of damages recoverable is such
sum as will compensate the injured person for

the injuries which are the approximate result of

the wrongful act and inchides all compensation
for all i^ast or reasonably certain prospective

future pain and suffering, mental and physical,

loss of time and impairment of earning capacity,

reasonable and necessary."

Cur. Law, Vol. 15, p. 1275.

Amann v. Chicago Consol. Tract. Co., 93 Me.
373.

"The verdict for $2500 for the crushing of foot

necessitating amputation of the second toe held

not so excessive as to justify interference by the

Circuit Court of Appeals."
Panama R. Co. v. Bosse, 239 Fed. 303, C. C. A.

291.

The award of $2000 for injury to foot and leg held

not excessive in Bayles vs. Savey Hotel Co., 12G !N".

W. 808.

Three Thousand Dollars for severe injury to ankle

held not excessive in Keane vs. Seattle, 104 Pac. 819.
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It is claimed that it was the special duty of the

master and officers of this steamship in respect to

these female passengers they stood in loco parentis

as to them while on the voyage, and yet the master

at no time after these appellees received their in-

juries visited them or took any interest in them, and

it was the duty of the carrier to extend such aid and

protection to these appellees as their condition re-

quired, and as to one of them, to-wit: Uto Yenobi,

the ship's surgeon paid but little attention to her,

and as to the other appellee, he did not treat her for

a compound fracture of the right tibia, from which

she was suffering, and as described by Dr. L. E.

Hooper, a Avitness for the libellants. (Tr., p. 427.)

"Q. Upon your examination of the one an-

swering to the name of Omito Ishihara (mean-
ing the appellee, Omito Itokazu) state what you
found upon examination. A. Well, she had a
compound fracture of the right tibia. (Tr., p.

428.)

It is clear that the master of the steamship at no

time did an3i;hing towards the care and health of

either of these appellees on this voyage after they

were injured, and it is well settled that it is the duty

of the master of a vessel to look out for the care and

health of his crew and when a seaman is ill, with no

physician on board, to procure for him intelligent

medical treatment as soon as possible, and if neces-

sary, send him to a hospital, whether requested or

not, and his duty towards injured passengers is

higher in that regard, and if it be his duty to look
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out for the care and health of his crew, on principle,

it is equally his duty to look out for female passen-

gers towards whom he stands in loco j)arentis. The

M. E. Luckenbach, 174 Fed. 265. Decree affirmed

(1910) 178 Fed. 1004, 101 C. C. A. 663. And this

must all be taken into consideration in determining

the question as to whether or not the damages in

either of these cases was excessive. 2nd Hutchin-

son's Carriers, 3rd Ed., Sees. 1162-1163, and cases

there cited.

III.

It is submitted that under the evidence adduced

on the hearings in these suits, and the undisputed

testimony discloses that at the time these appellees

sustained the injuries set out in the libels, the sea

Avas rough and the waves Avere dashing over the

lower deck upon which they Avere standing, and it

Avas also raining and the deck was also Avet and slip-

pery. Tisho Adkaru, a Avitness for the libelants, on

the trial testified as follows in this connection

:

"Q. Now, Avhere Avere those women Avith rela-

tion to the cargo hatch, on your side of it or on
the opposite side of it? A. They AA^ere standing
near the hatch.

"Q. Were they standing betAveen the house of

the Avomen's quarters and the hatch? A. Yes.
"Q. NoAv, Avhen the waves struck them, Avhich

Avay did it carry them? A. To left side.

"Q. To the left side of the ship, facing Avhich

way? A. Facing to forward.
"Q. Kow, you have said that the deck on that

day was wet and slippery, is that correct? A.
That is true.
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"Q. How do you know that? A. Because I

knew it. I went to toilet and I knew tlie deck
was wet and slippery.

"Q. Do joii knoAv what made it wet and slip-

pery? A. What do you mean?
"Q. Do you know what made it slippery ; was

it rain or sea waves? A. Waves and rain.

"Q. Enough sea water would come along to

make it run along the deck so that you could see

the water running along the deck? A. Yes."
Tr., pp. 324-325.

"Q. Now, that wave—^you say that wave came
over and the women fell; did you see that one
come over? A. Yes, I saw it. At that time it

was a great big wave.
"Q. How high? A. Why, it seemed to me it

was over six feet high.

"Q. Six feet high where, above the deck or
above the top of the rail? A. Six feet above
the deck.

"Q. Do I understand you to mean that there
was solid water six feet high or spray six feet

high? A. Wave.
"Q. Meaningsolidwater or spray? A. Wave,

solid water."
Tr., p. 326.

"Q. Did you have to hold to—hold onto any-
thing as you walked from one place to another,
to catch onto anything? A. No, there was
nothing to hold on, so I walked without catching
anything."

Tr., p. 332.

It seems unnecessary to further quote evidence as

to the state of the weather, as to the deck being slip-

pery, that no sand or other substance was placed

thereon, and that there was nothing to catch hold of,

so that the libellants upon the trial have established

by a preponderance of the evidence that the weather
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was bad, tliat the deck was slippery, that there was

nothing to catch hold of, and therefore the duty was

cast npon the master of the vessel to keep these pas-

sengers under deck.

"So in bad weather, it is the duty of the mas-
ter to keep the passengers under deck and if he
requires them during such weather to go on
deck for food when the vessel is pitching and
throwing water over the deck the owners will be
liable for an injury to a passenger caused by
being thrown down by a wave."

2nd Hutchinson's Carriers, 3rd Ed., p. 1357.

The Princess Irene, 139 Fed. 810.

These passengers were forced to go upon deck be-

cause of the ill-ventilated quarters in which they

were placed and which Avas allotted to them. They

had become sick and ill, and the trial court found

that they received no warning not to go upon deck

;

a duty was cast upon the master under the obliga-

tions of this marine contract and it is implied from

this contract that the master, under such circum-

stances, either by himself or his officers, that he

should have kept these Japanese under deck or to

have allowed them to have gone upon the upper deck

of this steamship where they would have been safe

and free from danger.

NEGLIGENCE CLEARLY PROVEN ON THE
PART OF THE APPELLANTS.

The record discloses negligence and a violation of

duty on the part of the master of this steamship in

not keeping these passengers under deck, in not sup-



17

plying proper apparatus on the lower deck for them

to take hold of in case of approaching danger, and

because of the wet and slippery condition of the

deck, in not setting aside some part of the ship higher

up than the lower deck where these j^assengers could

go, and endeavor to recover from their sickness

caused by their confinement in quarters which the

trial court found to be narrow, confined, ill-venti-

lated and only fit for animals to be placed in, and

the maxim or rather phrase of "res ipsa loquitur^'

clearly applies, because there was contractural rela-

tions between these passengers and the steamship,

and the happening of the accident and the injuries

sustained by these appellees raises a presumption of

negligence against the carrier.

''The happening of an accident to a passenger
during the course of his transportation raises a
presumption of negligence against the carrier."

Southern Pac. Co. i\ Haven, 144 Fed. 348, 75
C. C. A. 350 (N. J., 1906).

North Jersey St. R. Co. v. Purely, 142 Fed.

955, 74 C. C. A. 125 (Tex., 1902).
Texas d P. Ry. Co. v. Gardner, 114 Fed. 186,

52 C. C. A. 142.

" (U. S. C. C. A.) On an accident to a passen-
ger he being in the exercise of due care the bur-

den rests on the carrier to show that its whole
duty was performed and that the injury was
unavoidable by human foresight."

Midland Valley Ry. Co. v. Conner, 217 Fed.
956, 133 C. C. A. 638.

"Evidence held sufficient to raise a presump-
tion of negligence and place the burden of proof
upon defendant."

Lee Line Steamers vs. Robinson, 218 Fed. 559,
134 C. C. A. 287.
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We have in this case on the part of the appellees

established a marine contract between them and the

libellants, that the duty was cast upon the master

under that contract to care for these female passen-

gers and that a higher than ordinary duty was cast

upon him towards these female passengers, and that

he should have kept them below deck and that the

appliances for safety and comfort on this steamship

were entirely lacking and had not been provided, and

that no effort was made, before allowing these pas-

sengers to go upon the lower deck, to place sand or

some other substance on the wet and slippery deck

where they were allowed to go unaccompanied, and

this, coupled with the happening of the accident, con-

stitutes negligence and a violation of the marine

contract entered into between the carrier and the

passenger, and there is a preponderance of evidence

in this record which supports the findings of the trial

judge and the decrees that were made and entered up

herein.

There is no evidence of contributory negligence in

this case, and contributory negligence is defined as

that class of negligence without which the accident

would not have happened. The mere fact that these

appellees, going up on the lower deck of this steam-

shij), being forced to go there, without knowledge of

the dangerous state of the weather, and in view of

all the other facts in the case, is not contributory

negligence, as is contended by counsel for the appel-

lants in their brief. The master should have kept
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them under deck owing to the state of the weather,

as disclosed by the evidence.

It is further submitted that the evidence does not

warrant the finding that the ship's doctor was a

competent surgeon and physician and that the ap-

pellants fulfilled their duty in that regard when they

placed on board of this steamship Dr. F. M. Hillyer,

to whom they paid $60 a month as a member of the

crew, and who was under the command of the master

of the steamship, and who resigned at Yokohama on

the home trip in December, 1916, or January, 1917.

"Q. And you served continuously on the
Korea up to and including the voyage in Decem-
ber? A. I resigned at Yokohama on the home
trip and my resignation took effect in San Fran-
cisco four or five days after we had been there.

I forget the exact date.

"Q. That is, you made one more round trip

with the vessel after the trip of the accident?
A. Yes; the accident occurred on No. 1, and I

made the trip on voyage No. 2."

Tr., p. 489.

The appellants contend, as a matter of law, that

the ship was not liable for a mistake or even for the

negligence of its surgeon, provided due diligence was

used in the selection and employment of the surgeon.

We are aware of the decisions of some of the courts

which hold this to be the law, but it is passing

strange that under an Act of Congress, these passen-

ger ships are required to have on board a competent

surgeon and, if he is negligent and guilty of mal-

practice, the carrier can escape liability by establish-
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ing that at the time they employed him he was a

competent physician, and it appears to us that the

doctrine is not sound and is unfair to the passenger,

and especially upon these ocean voyages where large

fares are collected by these common carriers upon

the high seas for hire and reward, and the passenger

has a right to expect that if he becomes sick and ill

through injuries received on the voyage, by or

through the negligence of the carrier, the master or

officers of the vessel, he shall at least have skillful

treatment and due care, and the evidence of the in-

competency of this physician can be gathered and

arrived at and was arrived at by the trial court, who

came to the conclusion that he was incompetent by

reason of his diagnosis and treatment of these in-

jured passengers. Whether this is so or not, the

master cannot escape, and a passenger on the vessel

injured while on the voyage, wdthout his fault,

through the negligence of the officers, is entitled to

no less care from the ship than a seaman, and its

duty is not fulfilled by giving him such care as an

ordinary unskilled person could afford him. North-

ern Pac. Co. V. Nester, 1.38 Fed. 383, 70 C. C. A. 523.

And aside from the question as to whether or not

the carrier is liable for the negligence or malprac-

tice of the physician it places on board, it cannot

escape the duty cast upon it by giving him such care

as an ordinary unskilled person could afford him.

And the evidence in this case shows that neither the

master nor officers did anything to care for these in-

jured passengers, injured by and through the negli-
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gence of the master and officers of the vessel on the

voyage on the high seas, and for this the steamship

is liable, and the trial court had the right to take

this into consideration in awarding the damages in

these cases. We cannot yet see the strength of the

reasoning, nor the soundness of the law which allows

these great corporations to escape liability for the

negligence and malpractice of the physicians and

doctors they place on board their steamships when

they show that at the time they hired them they were

competent. The lives, safety and health of the pas-

sengers are in the keeping of these common carriers

from the time the vessel leaves the port of departure

until she arrives at her destination, and the atten-

tion of this Honorable Appellate Court is especially

called to the size of this steamship "Korea Maru,"

and that she carried freight and passengers and the

mails from Japan to the United States, and that the

profits, navigated and controlled as she is by Japan-

ese officers and a crew of Japanese, must indeed be

large. Both of these libellants, now appellees, paid

to this common carrier the sum of 55 yen for their

passage from Kobe to Honolulu. (Tr., p. 25.) Ad-

mitted in the answer of the claimant. And they had

a right to be placed in quarters where they would

not become sick and ill, and they had a right to ex-

pect that they should be Avarned of approaching

danger, which they were not, and hence they suf-

fered the injuries for which the trial court held they

were entitled to damages in the sum of $1200 and

$2000, and unless this is grossly excessive, it is sub-
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mitted this Appellate Court should not alter, and es-

pecially in view of all of the surrounding facts and

circumstances established by the evidence adduced

upon the hearing in these suits.

It is submitted the appellees have established ( 1

)

the marine contract; (2) the breach of the contract;

and that the defense have not established that any

warning was given to the appellees before they ven-

tured upon deck, and that the contention that no

warning was required, as contended for on page 47

of the appellants' brief, is not a correct statement of

the law, and especially under the evidence adduced

in this case. Taking into consideration that both of

these appellees were poor Japanese unaccustomed to

travel, and were forced and compelled to go on deck

where they sustained the injuries complained of

without any negligence on their part, and we con-

tend that there is a presumption of negligence and

that it arises in this case because of the happening

of the accident and because of the failure of the ap-

pellants to use due and proper care for and towards

these passengers, and for all the reasons hereinbe-

fore stated, and that neither of these passengers as-

sumed the usual risks of travel, and such other risks

as passengers voluntarily incur are not applicable in

this case, and that the fourth contention on page 59 of

the appellants' brief is not supported by the law or

the evidence adduced in the case, and lastly, that

there was no contributory negligence on the part of

these appellees so as to defeat their right to recover

in a court of admiralty.
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Ajoain, it is contended that the appellees were en-

titled to be carried from Kobe to Honolulu safely;

that they did not know it was dangerous to go on

deck; the steerage steward in whose immediate

charge they were knew it was dangerous for them to

go on deck; he did not warn them that it was dan-

gerous or unsafe ; and the master, through this stew-

ard, did not fulfill his duty and keep them below deck

in view of the state of the weather, and that they

were injured without fault on their part. The Prin-

cess Irene, 139 Fed. 810. Affirmed, 151 Fed. 17.

"The carrier owes to the passenger the duty
of i^rotection during transportation. This duty
involves warning of danger so far as such Avarn-

ing might enable the passenger to protect him-
self against an injury which might be antici-

pated in the exercise of a high degree of care
and foresight. And the carrier will be liable

for an injury which might have been avoided if

due warning had been given."

6 Cyc. 600, and cases therein cited.

It is further submitted that courts of admiralty

follow courts in equity and determine a case on

equitable principles, and it is neA^er made a point of

pleading Avhether the case rests on contract or not.

California Atl. S. S. Co. vs. Central Door d Lumher

Co., Fed. Cases 1555.

On the question of the degree of care required, the

following cases are cited:

Northern Commercial Co. v. Nestor, 138 Fed. 383,

wherein it was laid doAvn that a carrier of passen-

gers by water is bound to exercise the utmost dili-
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gence and care in maintaining order on its vessels

and to protect its passengers against injury by the

careless use of firearms or other violence from what-

ever source arising which could reasonably have been

anticipated in view of all existing circumstances,

and the number and character of persons on board,

and where officers permitted passengers to dis-

charge firearms on board in a reckless manner the

owner is liable to a passenger injured thereby with-

out his fault or negligence.

A passenger on the vessel injured while on the

voyage without his fault through the negligence of

the officers is entitled to no less care from the ship

than a seaman, and its duty is not fulfilled by giv-

ing him such care as an ordinary unskilled person

would have afforded him.

Degree of Care. Ladd v. Foster, 31 Fed. 827.

Ramjak v. Austrian American Steamship Co.,

Ltd., 186 Fed. 417.

The Annie L, Vansciver, 161 Fed. 640.

Chicago and S. H. S. d S. Co. v. Lynch, 201

Fed. 70.

The Columbia, 218 Fed. 634.

Campaigne General Transatlantique vs.

Bump, 234 Fed. 52.

Duty Towards Sick Passengers. Discussed

in 201 Fed. 70.

The general principles Avhich are applicable in re-

spect to the rights, duties, obligations and liabilities

of carriers of passengers apply as well by water as
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to carriers by land. The obligations of these marine

contracts as hereinbefore set out between these ap-

pellees and the appellants consists in their binding

force on the master and owners of this steamship

who made them. The laws in existence when the

contracts were made are referred to in the contracts

and form a part of them as the measure of the obli-

gation to perform them, by the master and owners

of this steamship, and the steamship and the rights

acquired by the appellees. There can be no other

standard by which to ascertain the extent of either,

either than that which the terms of the contracts in-

dicate according to the settled meaning, for when

the contracts were executed, the law defined the

duties and the rights, and it compels the master and

owTier of the steamship and the steamship to perform

their part of the contract and gives the right to the

passengers to enforce the performance by the reme-

dies in force. It is as much a part of the contract

that the steamship shall carry the passengers safely

as it is that the passengers shall conduct themselves

properly while on board the steamship. Counsel for

the appellants in their brief have treated these cases

as actions at law, and their contentions are not suj^-

ported by the evidence, and the law cited is inappli-

cable, even assuming these cases were tried in a

court of law. "And the court of admiralty is not a

court of general equity, nor has it the characteristic

powers of a court of equity, but it is hound by its

nature and constitution to determine the cases sub-

mitted to it to its cognizance upon equitable princi-
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pies and according to the rules of natural justice."

Benedict's Admiralty, 3rd Ed., Sc. 329 ; The Harriet

1 W. Eob. 192, The Jacob 4 Rob. 250, The Nelson 6

Rob. 227, The Juliana 2d Dod. 521 ; Andrews v. Essex

Fire and Marine Ins. Co., 3 Mason 316. "When ques-

tions of fact in admiralty cases are dependent upon

conflicting testimony, District Judge's decision held

not to be reversed unless clearly against the weight

of the evidence."

The Hardy, 229 Fed. 985, 144 C. C. A. 267.

We respectfully contend that the decrees entered

up in these cases and the findings therein made are

supported by the evidence and that there was negli-

gence and gross negligence shown on the part of this

common carrier by water, and thej^ violated their

duty in allowing these passengers to go on deck, that

is, the lower deck of the steamship, unaccompanied,

in such bad and rough weather as was disclosed by

the evidence, and it is submitted that the damages

are not excessive and that these decrees should be

upheld and the findings of the trial court sustained.

Respectfully submitted,

Geo. a. Davis^

Chas. '^ Davis^

Counsel for Appellees.

Dated at Honolulu, this 18th day of April, 1918.
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Reply Brief for Appellants.

The brief of appellees herein raises, so far as we

have been able to digest the same, eight points. We
will take these up in the order in which they appear

in appellees' brief.

I.

The first contention of appellees is that it is well

settled that an action in rem will lie against the

(Steamship Company for breach of a marine contract

for not carrying a passenger safely and without in-

jury.

This is true only to a limited extent as set out in

our opening brief. A Steamship Company does not

become by its contract the insurer of the safety of a

passenger. It is, therefore, not a contract to carry

safely but is a contract to carry the passenger from

the place of his embarkation and to deliver him at

the point of his destination, using the highest degree

of care and skill which the means of conveyance em-

ployed and the circumstances of the case will permit.

We submit that the case of Pacific Whaling Co. v.

Grinsmore, 117 Fed. 68, does not sustain the conten-

tion sought to be inferred by its citation. We are

not hesitant to admit that where a passenger pur-

<3hases first-class passage, it is a breach of the con-

tract to furnish steerage passage, which is the case

above cited. Furthermore, in that case it was found

that the food and accommodations were improper

under the contract.



n.

THE FINDINGS OF THE TRIAL JUDGE WILL
NOT BE REVERSED ON APPEAL UNLESS
CLEARLY AGAINST THE WEIGHT OF
THE EVIDENCE.

This we do not deny. What those findings were

and that they were not sustained by the weight of

the evidence, and in many cases were not sustained

by the evidence at all, we have pointed out in our

opening brief, pages 15 to 37, inclusive.

III.

THE INJURIES RECEIVED.

(a) The statement on page 8 of appellees' brief

that we have endeavored "to make light of the in-

juries sustained," is we submit not true nor borne

out by our brief. We have fully set forth what those

injuries were, and have quoted aU the evidence on the

points to show how serious were the injuries and

how long the appellees were confined to the hospital

on account thereof.

(b) The statement on page 11 of appellees' brief

that "The pain, suffering and inconvenience and the

injuries sustained, and the tvant of care on the part

of the master of the steamship, as well as the surgeon,

must he taken into consideration'^ (italics ours), we

deny to be a correct statement of the law in the fol-

lowing particulars

:

1. It is not a part of the duty of the captain or

master of a steamship such as the S. S.

"Korea," carrying hundreds of steerage

passengers, to care for an injured passenger.



His duties as chief navigating officer and as

officer in charge of the ship are such that it

is impossible for him to care for injured

passengers. To perform that service, there

is provided a surgeon, and except for the

most general oversight of the health and

safety of the passengers, the master's duties

cease upon the exercise of due care in the

selection of a competent surgeon.

2. The want of care of the surgeon, were there

such, which we most earnestly deny, is not,

under a long line of cases, many of which

we have quoted in our opening brief, at-

tributable to the ship. The responsibility

of the ship ceased upon the exercise of due

care in the appointment and selection of

the surgeon. That such care was used in the

case at bar is not even sought to be contra-

dicted. (Tr., pp. 31 to 51, inch)

(c) The doctrine that the master and/or officers

stood in loco parentis, we submit, does not apply to

the passengers. The only case cited by counsel,

namely. The M. E. Ltichenhach, 174 Fed. 265, was as

different from the case at bar as could very well be

imagined. In the Luckenbach case, one of the crew

fell ill of typhoid fever, and the master neglected to

secure for six days any medical attention for the sick

man, although the ship was then in port and medical

attendance could with comparative ease have been

secured. That the Luckenbach case sustains the

proposition that the master and/or the officers of a

passenger steamship stood in loco parentis to a female



passenger is a stretch of language and a strain to the

imagination which we cannot follow.

IV.

''THE SEA WAS ROUGH AND THE WAVES
WERE DASHINO OVER THE LOWER
DECK UPON WHICH THEY WERE
STANDING, AND IT WAS ALSO RAINING
AND THE DECK WAS ALSO WET AND
SLIPPERY."

It is evident that counsel for appellees have been

driven to this horn of the evidentiary dilemma in

order to sustain the validity of the testimony of their

witnesses. If this be a correct statement of the evi-

dence, then nothing can save appellees from the con-

clusion that they were guilty of the grossest of con-

tributory negligence in standing and watching this

display of angry sea and sky for twenty minutes, each

minute of which invited disaster which finally over-

whelmed them.

V.

NEGLIGENCE CLEARLY PROVEN.
The statement on page 17 of appellees' brief, that

the quarters in which these appellees lived "the Trial

iCourt found to be narrow, confined, ill-ventilated and

only fit for animals to be placed in, " is a reckless mis-

quotation of the decision of the Trial Judge. We are

led to believe that it is indicative of the lengths to

which appellees are forced to go in order to sustain

their case. We challenge counsel to show a single

line of the decision of the Trial Judge which would

sustain the statement of the brief, or a single word



of evidence upon which, the Trial Court might so have

found. What the evidence was as to the quarters

furnished these women, we have set out in our open-

ing brief, pp. 16 and 17. We are only surprised that

so learned counsel should have displayed so reckless

a disregard for the record.

VI.

THE MAXIM ''EES IPSA LOQUITUR"
APPLIES.

(a) We have already briefly discussed this prop-

osition in our opening brief under the heading,

i i There is no presumption of negligence in the case,
'

'

Page 57. Counsel has cited several cases on this

point, but few of which have any real bearing on the

case at bar. The cases cited for the most part state

the rule as indicated by the maxim with entire fair-

ness except that in several of the cases it was not

necessary for the court to state the rule at its fullest

length.

The first case cited (evidently an error in the

brief) is Southern Pac. Co. v. Gavin, 144 Fed. 348.

This was a case in which the injuries received w^ere

caused by the derailment of a train. It falls within

that line of cases where the injury was directly

caused by an instrumentality directly within the

power of the defendant company.

The same may be said of the case of New Jersey

St. R. Co. V. Purdy, 142 Fed. 955. This was a col-

lision case between a street-car and a truck. The

Court quoted the law from Inland d Seaboard Coast-



ing Co. v. Tolson, 139 U. S. 551, which correctly lays

down the law.

We especially call the Court's attention to the dis-

cussion of the doctrine of res ipsa loquitur, as con-

tained in the case of Cincinnati etc. Ry. Co. v. South

Park Coal Co., 139 Fed. 528. Lurton, then Cir-

cuit Judge, discusses the case of Gleason v. Vir-

ginia etc. Ry., 140 U. S. 435, in the following lan-

guage :

" * * * Thus, Mr. Justice Lamar, in

Gleason v. Virginia Midland R. Co., 140 U. S.

435, 443, 35 L. Ed. 458, 463, 11 Sup. Ct. Rep. 859,

862, says :
' Since the decisions in Stokes v. Sal-

tonstall, 13 Pet. 181, 10 L. Ed. 115, and New
Jersey R. & Transp. Co. v. Pollard, 22 Wall. 341,

22 L. Ed. 877, it has been settled law in this court

that the happening of an injurious accident is,

in passenger cases, prima facie evidence of negli-

gence on the part of the carrier ; and that (the

passenger being himself in the exercise of due

care) the burden then rests upon the carrier to

show that its whole duty was performed, and that

the injury was imavoidable by human foresight.

'

"Now, it is clear that the learned Justice did

not mean that a presumption of negligence would

arise upon mere proof of injury to a passenger,

without any regard to the nature of the injury

or the circumstances connecting the carrier with

its infliction. Neither of the cases referred to

by the learned Justice, nor the one in which his

observation was made, involved any question of

the presumption of negligence from mere proof
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of any injury to a passenger; and it is not likely,

as such actions stand upon the ground of negli-

gence, that negligence would be inferred from

nothing more than evidence that a passenger

sustained an injury while upon his journey.

The evidence should go further, and at least show

that the carrier was connected with the cause

of his injury. In other words, the presumption

is one which arises not from the mere naked

fact of an injury, hut from the circumstances

which characterize the injury * * * ."

In the cited case of Lee Line Steamers v. Robinson,

218 Fed. '559, the Court lays down the rule that

*'Where the character of the accident is such as to

strongly point to a cause which is abnormal and negli-

gent, it devolves upon the defendant to explain that

that abnormal cause was not due to want of due

care."

(b) Furthermore, we contend that the doctrine

of res ipsa loquitur has no place in the case at bar,

for the reason that such doctrine applies only in cases

where the complainant relies upon general negligence,

and that in any case in which the plaintiff alleges

specific negligence he may not rely upon the doctrine

of res ipsa loquitur.

In Midland Valley Ry. v. Conner (8th C. C. A.),

Smith, C. J., says (217 Fed. 956) :

''It is a matter of grave doubt as to whether

this rule has any application in this case. It has

been many times held that where the plaintiff

alleges specific acts of negligence instead of gen-
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eral negligence, it has no application whatever."

(Citing many cases.)

The rule that where the pleading sets out a par-

ticular case of injury the right to rely on res ipsa

loquitur is waived, has been adopted in Missouri

(Todd V. Missouri Pacific Ry. Co., 126 Mo. App. 684,

and many cases ^there cited) ; in Illinois (Chicago

Union Traction Co. v. Leonard, 126 111. App. 189) ;

,in Texas (Norton v. Galveston etc. Co., 108 S. W.
1044) ; in Georgia (Palmer Brick Co. v. Chenall, 119

Ga. 842) ; in Indiana (Terre Haute etc. Ry. v. Sheeks,

155 Ind. 74) ; and in several other states.

Stewart v. Van Derventer Carpet Co., 138 N. C. 66 :

''The rule of res ipsa loquitur does not relieve

the plaintiff of the burden of showing negligence,

nor does it raise any presumption in his favor.

Whether the defendant introduces any evidence

or not, the plaintiff in his case will not be enti-

tled to a verdict unless he satisfies the jury by a

preponderance of the evidence that his injuries

were caused by a defect in the elevator, attribu-

) table to the defendant's negligence. The law

attaches no special weight as proof to the fact

of an accident but simply holds it to be sufficient

for the consideration of the jury, even in the

absence of any additional evidence."

In the case at bar the appellees in their libels set

out with great particularity the acts of negligence

upon which they rely. (Tr., pp. 9, 10, 11, 13, 15, 16

and 17.) Evidence was offered and received upon

all of these alleged acts of negligence. Having failed
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to sustain (as we contend) a single element of negli-

gence on the part of the appellants the appellees now

seek to rest their case on the maxim of res ipsa

loquitur. It is to meet exactly this course of con-

iduct of a case that the courts have held that where

specific acts of negligence are alleged and sought to

be proven, that upon a failure so to prove, the pleader

may not fall back upon the maxim.

We therefore submit that the rule cannot apply

—

1. Because the accident was not caused by any

instrumentality within our power

;

2. Because "the circumstances which characterize

the injury" clearly negative any negligence

on the part of the steamship

;

3. Because appellees waived the right to rely on

the maxim by pleading and endeavoring to

prove particular causes of injury ; and

4. The accident was too remote from any cause

which would raise a presumption of negli-

gence on the part of the steamship.

VII.

THE EVIDENCE DOES NOT WARRANT THE
FINDING THAT THE SHIP'S DOCTOR
WAS A COMPETENT SURGEON AND
PHYSICIAN.

The evidence of L. E. Bemis (Tr., pp. 36 to 43 inch),

the agent of the Toyo Kisen Kaisha at San Francisco,

where Dr. Hillyer was engaged, and the evidence of

Wm. H. Avery, Assistant General Manager of the

Toyo Kisen Kaisha (Tr., pp. 46 to 51 inch), prove

beyond peradventure of doubt the care shown by the
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company in the selection of a surgeon for the appel-

lant steamship. This testimony, counsel for appel-

lees did not so much as seek to controvert.

So far as appellees' brief goes, the only charge

against the doctor is that he received a salary of

$60.00 per month. (Appellees' Brief, p. 19.)

We, however, presume that the counsel mean to

suggest that the care given the appellees after the

accident is evidence that the surgeon was not pos-

sessed of sufficient skill to hold the position.

The answer to this contention is fully set out by

the cases cited in our opening brief (pp. 67 to 70,

inch). These cases uniformly hold that lack of care

in the selection and employment of a surgeon is not

shown by proof of mistake in diagnosis, or even of

negligence in the treatment of any particular case.

VIII.

DEGREE OF CARE REQUIRED.

As stated in our opening brief, we are mlling and

glad to accept the most severe rule laid down by any

Court as to the degree of care required of us in the

treatment of our passengers. We believe that no

stricter rule has ever been laid down than that in

Stokes V. Saltonstall, 13 Pet. 181, 191, upon which we
rely. (Appellants' Brief, p. 43.)
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SUMMAEY.

Siunmarizing, therefore, tlie points of Appellees'

Brief, we would say

:

1. The Steamship Company was not an insurer

of the safety of the appellees

;

2. The findings of the Trial Judge as to our negli-

gence are not sustained by the evidence

;

3. The Court could not rightfully take into con-

sideration in assessing damages the want of

care of either the master or surgeon, if such

want of care should be proven

;

4. The admission of counsel shows the appellees

guilty of contributory negligence

;

5. There is no finding, or evidence upon which a

finding could be based, of any negligence on

the part of the Company in providing suit-

able quarters for the appellees

;

6. The maxim of ''Res ipsa loquitur" does not

apply;

7. The evidence does not warrant any finding that

the surgeon was incompetent

;

8. The company has lived up to the highest degree

of care required of it. v

Dated at San Francisco, May -^, 1918.

Respectfully submitted,

SMITH, WARREiN & WHITNE^,
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In the District Court for the Territory of Alaska.

Division No. One, at Juneau.

CASE No. 1360-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Complaint.

Plaintiff herein complains of defendant and for his

cause of action alleges

:

I.

That defendant now is and during all the time

hereinafter mentioned was a corporation organized,

existing and doing business as such in the Territory

of Alaska.

II.

That on and continuously for several years prior

to the 2d day of November, A. D. 1913, defendant

was engaged in operating on Douglas Island, Alaska,
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a mine for the extraction of gold and other precious

minerals, which mine is known as the ''Ready Bul-

lion Mine, '

' and during said time was operating said

mine by means of machinery and mechanical ap-

pliances.

III.

That for the period of two weeks immediately pre-

ceding the said 2d day of November, A. D. 1913,

plaintiff was in the employ of the defendant as a

laborer in said mine, assisting as such in the extrac-

tion of ore from said mine.

IV.

That while on the said 2d day of November, 1913,

plaintiff was such employee of defendant and was

engaged in so assisting in the extraction of ore from

said mine, another employee of defendant, whose

name is to plaintiff unknown, was as such employee

engaged in breaking ore in said mine with a large

sledge hammer, at a place about ten feet, more or

less, away from plaintiff ; that said employee then and

there struck such ore and rocks with said hammer in

a direction towards plaintiff and in a [1*] direc-

tion necessarily driving pieces of said rock or ore

against this plaintiff, as said other employee then

and there well knew; that, nevertheless, said em-

ployee negligently and wantonly and with utter dis-

I'egard for the safety of this plaintiff, then and there

struck a piece of rock or ore in the direction afore-

said, by said sledge-hammer, and thereby and in that

manner did drive a piece of said ore or rock on to the

*Page-number appearing at foot of page of original certified Transcript

of Record.
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face and right eye of plaintiff, and thereby and in

that manner inflicted serious wounds upon the face

and right eye of plaintiff, which injuries resulted in

the loss of the right eye to plaintiff.

V.

That by reason of said injuries so inflicted on

plaintiff, as aforesaid, plaintiff has suffered great

pain and mental agony and has entirely lost the sight

of his right eye, and the sight of his other eye has

thereby and by the same injuries become greatly

weakened, and plaintiff's capacity for work and

ability to earn a subsistence for himself and family

has become, is and will remain greatly lessened.

VI.

That at the time of said accident, plaintiff was

capable of earning and did earn $3.50 per day as a

mine laborer; that by reason of said injuries plain-

tiff was confined to hospitals for a period of six

months, and now by reason of said injuries has be-

come unable to perform any work or earn any money

whatsoever.

VII.

That by reason of the loss of said eye, as aforesaid,

plaintiff has necessarily expended $40 for glass eyes

;

that by reason of the facts above set out plaintiff has

suffered general damages in the sum of $10,000.

WHEREFORE, plaintiff demands judgment

against defendant for the sum of $10,040, together

with his costs and disbursements herein.

JOHN RUSTGARD and

A. H. ZIEGLER,
Attorneys for Plaintiff. [2]
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United States of America,

Territory of Alaska,—ss.

Rodevan Suborich, being first duly sworn, on oath

deposes and says : That he is the plaintiff in the above

and foregoing action ; and that he has heard read the

within complaint, and that the facts therein stated

are true.

his

RODEVAN X SUBORICH.
mark

Subscribed and sworn to before me this 2'9th day

of September, 1915.

[Notarial Seal] A. H. ZIEGLER,
Notary Public for Alaska.

My commission expires July 3, 1917.

Filed in the District Court, District of Alaska,

First Division. Sep. 30, 1915. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [3]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.
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Answer.

Comes now the defendant and for answer to the

complaint of the plaintiff admits, denies and alleges

as follows

:

I.

The defendant admits the allegations contained in

paragraph one of the complaint herein.

II.

The defendant admits allegations set forth in

paragraph two of the complaint herein.

III.

The defendant admits that plaintiff was employed

by defendant during the time stated in paragraph

three, also admits that plaintiff was employed in as-

sisting in the extraction of ore in said mine, and

avers that plaintiff was employed on the fifteen him-

dred foot level of the Eeady Bullion Mine as a car

dumper, on or about the 27th day of October, 1913.

IV.

For answer to paragraph four of the complaint

herein the defendant denies each and every allega-

tion in said paragraph contained, but avers that on

or about the 27th day of October, 1913, while the

plaintiff was employed as car dumper on the fifteen

hundred foot level of the Ready Bullion Mine, and

while plaintiff was breaking a rock, plaintiff did

carelessly and negligently strike the rock he was

breaking, or attempting to break, and cause a piece

of said rock to strike against and lodge in the right

eye of the plaintiff.
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V.

The defendant denies each and every allegation

in paragraph five [4] contained, and avers that

the plaintiff was injured in the manner, and at the

time and place set up in the preceding paragraph,

and that the plaintiff, after being injured as above

set forth, negligently and without giving the injured

eye as aforesaid any attention, returned to work at

the place aforesaid, and remained at said work for

three working days thereafter, during which time

plaintiff refused to have his eye treated by a com-

petent physician and refused to give his eye any

attention whatever, until on or about the 2d day of

November when he was forced and persuaded by

John Olson, the shift boss in charge, to have proper

attention paid to his said injury, and in this connec-

tion defendant avers that the loss of the plaintiff's

right eye is entirely due to his own negligence, first,

because of the negligent way in which plaintiff broke

said rock, as above described, and second, because of

plaintiff's negligence in having said injury attended

to.

VI.

For answer to paragraph six, defendant denies

that plaintiff is unable to perform any work or earn

any money whatsoever, and in this connection, de-

fendant avers that plaintiff worked for the defend-

ant and earned his regular wages up to the com-

mencement of this suit, and defendant avers that the

sole object of plaintiff in quitting his employment

was that he would not work for the defendant while
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said suit was pending, and that Ms earning capacity

was not impaired.

VII.

Defendant denies paragraph seven and the whole

thereof.

For first af&rmative defense to the matters and

things alleged in the complaint, the defendant al-

leges :

I.

That the defendant is a corporation duly organized

and existing under and by virtue of the laws of the

State of West Virginia, authorized to do and doing

business in the Territory of Alaska ; that it has fully

complied with the laws relating to foreign corpora-

tions doing business in the [5] Territory of

Alaska, and has paid its annual license fee, due Jan-

uary 1, 1916, for the year 1916, as well as the license

fees for the years 1915, 1914 and 1913.

II.

That since the occurrence of said accident and

after plaintiff had returned from Seattle, where he

had been treated by specialists, the plaintiff and de-

fendant had a fair and complete settlement, of all

the damage resulting to the plaintiff by reason of the

matters and things complained of in the complaint,

and it was mutually agreed upon between the par-

ties that upon the payment to the plaintiff of the

sum of three hundred ($300) dollars, then and there

paid to the plaintiff by the defendant, the defendant

should be, and was, released from all liability from

the payment of any further damages to the plain-

tiff on account of the matters and things referred to



8 Rodevan Suborich vs.

in the complaint, and that said agreement of settle-

ment was in writing, signed, executed and delivered

by the parties, and is in words and figures as follows,

to wit:

Alaska Treadwell Gold Mining Company.
Alaska Mexican Gold Mining Company.
Alaska United Gold Mining Company.

Alaska Juneau Gold Mining Company.

GENERAL RELEASE.
KNOW ALL MEN BY THESE PRESENTS,

That, for and in consideration of Three Hundred

($300.00) Dollars to me in hand paid by the Alaska

Treadwell Gold Mining Company, Alaska Mexican

Gold Mining Company, Alaska United Gold Mining

Company, Alaska Jimeau Gold Mining Company,

corporations, owning and operating mines in the

District of Alaska, I do hereby release and forever

discharge each and all of said Companies from any

and all liability for damages, costs, expenses and

charges of any nature whatsoever for or on account

of an injury received by me at or near the 1500 level

of the Ready Bullion Mine located at Treadwell,

Douglas Island, Alaska, on or about the 27th day of

October, 1913, to wit

:

While breaking rock at the 1500 level Ore Bin a

small piece of rock struck me in the right eye caus-

ing the loss of said eye.

And I do hereby acknowledge receipt by me of full

payment, settlement, and satisfaction of and for any

and all damages, costs, etc., accruing or which may
accrue to, or suffered or which may be suffered by

me, for or on account of said injury. [6]
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And I declare that I have read this release and dis-

charge and fully understand the purport and effect

of the same, and that by signing the same I preclude

myself from recovering by suit or action or other-

wise against said Companies or either of them any

sum whatsoever for or on account of said injury.

Witness my hand this 14th day of April, 1914, at

Treadwell, Alaska.

his

RADOVAN X SUBORICH. (Seal)

mark

In the presence of

CRIS BEGENISIC.
D. J. KINZIE.

DECLARATION OF WITNESSES.
Cris Begenisic and D. J. Kinzie being the persons

who signed the foregoing Release as witnesses, each

for himself, and not one for the other, says

:

I was present in person and saw Radovan Subo-

rich sign the said Release ; the same was read over by

him and fully explained to him in my presence by

D. J. Kinzie and the said Radovan Suborich then

signed the same. There was not in my presence or

to my knowledge any threats, fraud, undue in-

fluence or coercion of any kind made, nor any prom-

ises, inducements or representations (except as are

expressed in the instrument itself) held out to said

Radovan Suberich to procure his signature. But,

on the contrary, said signature appeared to have been

made of said Radovan Suberich free and voluntary

will, and while he was in his right mind and not

imder the influence of opiates or drugs of any kind.
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Dated at Treadwell, Alaska, this 14th day of

April, 1914.

CEIS BEGENISIC.
D. J. KINZIE.

For second affirmative defense, the defendant

alleges

:

I.

That the defendant is a corporation duly organized

and existing under and by virtue of the laws of the

State of West Virginia, authorized to do and doing

business in the Territory of Alaska, that it has fully

complied with laws relating to foreign corporations

doing business in the Territory of Alaska, and has

paid its annual license fee, due January 1, 1916, for

the year 1916, as well as the license fees for the years

1915, 1914 and 1913. [7]

II.

That the injury complained of in the complaint

was due solely to the negligence of the plaintiff ; that

said injury was caused by the plaintiff negligently

striking a rock which he was attempting to break,

so that slivers of the rock struck and entered the

plaintiff's eye causing said injury, while the plain-

tiff was acting as car dumper in the employ of the

defendant on the 1500 foot level of the Ready Bullion

Mine; that the injury above referred to was in-

creased by the negligence of the plaintiff in refusing

and neglecting to have the same treated by a compe-

tent physician.

WHEREFORE, defendant prays that the com-

plaint herein be dismissed and that the defendant
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be allowed its costs and disbursements herein in-

curred.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

United States of America,

Territory of Alaska,—ss.

P. R. Bradley, being first duly sworn, on oath de-

poses and says : That he is consulting engineer of the

defendant corporation; that he has read the fore-

going answer and knows the contents thereof and

believes the same to be true.

P. R. BRADLEY.

Subscribed and sworn to before me February 8,

1916.

[Notarial Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My commission expires Nov. 30, 1917.

Due service by copy admitted this 8 day of Feb-

ruary, 1916.

JOHN RUSTGARD,
Of Attorneys for Plaintiff.

Per L. Brewster.

Filed in the District Court, District of Alaska,

First Division. Feb. 8, 1916. J. W. Bell, Clerk.

By , Deputy. [8]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Reply.

Comes now the plaintiff above named and reply-

ing to the first defense in defendant's answer set up,

I.

Referring to the allegations in paragraph four of

said answer set out, plaintiff denies that while the

plaintiff was employed as car dumper on the fifteen

hundred foot level of the Ready Bullion mine, and

while plaintiff was breaking the rock, plaintiff did

negligently and carelessly strike the rock he was

breaking or attempting to break, and cause a piece

of said rock to strike against and lodge in the right

eye of plaintiff.

II.

Replying to the allegations in paragraph five of

defendant's answer set up, plaintiff denies each and

every allegation, matter and thing in said paragraph

contained.

IIL

Plaintiff denies the allegations set out in para-
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graph six of defendant's answer.

Eeplying to the second defense set up in defend-

ant's answer, the same being designated as the first

affirmative defense, plaintiff

I.

Denies that since the occurrence of the accident

referred to in plaintiff's complaint and the injury

therein described, plaintiff and defendant have had

or entered into a settlement of the damages resulting

to plaintiff by reason of the matters and things set

up in the complaint, and denies that it was mutually

agreed upon between plaintiff and defendant [9]

that upon the payment to the plaintiff of the sum

of $300, the defendant should be released from all or

any liability for payment of any damages to plain-

tiff on account of the matters and things set up in the

complaint, and denies that any such agreement or

settlement was made, either in writing or orally.

Plaintiff further alleges that as to whether or not

he signed the release set out in paragraph two of the

affirmative defense, he has no knowledge sufficient

to form a belief and therefore denies the same.

II.

Further replying to the allegations in said para-

graph two of the first affirmative defense set up,

plaintiff alleges that the defendant corporation for

a great many years last past has required all its em-

ployees to pay to said defendant each month and

fraction of a month during which such employees are

in service of said defendant, the sum of $1.50; and
said defendant has for a great many years last past

extracted from the wages of such employees the said



14 Rodevan Suhorich vs.

sum of $1.50 for each month or fraction of a month,

and that such sum has been paid to said defendant

by this plaintiff during all the time the plaintiff has

been in the employ of said defendant.

That such sum was paid by this plaintiff and the

other employees of defendant under the belief of this

plaintiff and said employees and upon the represen-

tation by the defendant corporation, that in con-

sideration of such payment the defendant corpora-

tion would furnish medical attendance to any em-

ployee who might become injured in the mine, and

pay to such injured employee one-half of his wages

while necessarily absent from his work by reason of

such injury, and that the defendant corporation re-

ceived such sums of money from this plaintiff upon

such representations, and knowing that the plaintiff

believed that in consideration of such payment he

would be entitled to such indemnity from defendant.

That on or about the 14th day of April, 1914, plain-

tiff received from defendant the $300 referred to in

said alleged release in said paragraph two of the

first affirmative defense, and said sum was so re-

ceived [10] by plaintiff on the representation by

defendant and under the belief on the part of plain-

tiff that said sum was, the indemnity which plaintiff

was entitled to from the said defendant in considera-

tion of such monthly installments made by plaintiff

and the other employees to the defendant corpora-

tion and above referred to.

That at the time the said sum of $300 was paid

plaintiff, nothing was ever said to plaintiff by de-

fendant or its agents that the same was paid as and
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for a release of any damages accruing to plaintiff

from defendant by reason of the injury complained

of in the complaint herein.

That plaintiff is, and at the time the said $300 was

paiH was, unable to write or read any language, and

unable to speak or understand the English language

;

that if he signed the alleged release set up in said

affirmative defense, he did so under the belief and

upon the representation that the same was a receipt

for the $300 received as such indemnity, and not

otherwise; that said alleged release was never read

or interpreted to plaintiff, and he has no knowledge

of its contents ; but that, on the other hand, the de-

fendant, through its agents, falsely and fraudulently

represented the said release to be a receipt for the

$300 which was at that time paid plaintiff as such

indemnity and in consideration of the sum which the

said defendant exacted each month from its em-

ployees, as above stated.

That plaintiff had no knowledge until the answer

herein was ser^'ed that the said $300 was intended or

claimed by defendant to be intended as and for a

settlement and release of any damages which plain-

tiff has sustained by reason of the injuries com-

plained of in the complaint.

III.

That at the time this plaintiff learned that de-

fendant claimed to have paid the said $300 as and

for a release and discharge of plaintiff's right to

damages against the defendant, this plaintiff had

spent and paid out all of the said $300 and was and

is in destitute circumstances, and by reason of said
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fact unable to repay the same to defendant.

Replying to the allegations of paragraph two of

the defendant's [11] second and affirmative de-

fense, plaintiff denies each and every part of said

paragraph two.

WHEEEFORE, plaintiff demands judgment as

in the complaint.

JOHN RUSTGARD and

A. H. ZIEGLER,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Rodevan Suborich, being first duly sworn, on oath

says: That he is the plaintiff in the above-entitled

action; that he has heard read the foregoing reply,

knows the contents thereof and believes the same to

be true.

his

RODEVAN X SUBORICH.
mark

Subscribed and sworn to before me this 2'8th day

of February, 1916.

[Notarial Seal] JOHN RUSTGARD,
Notary Public for the Territory of Alaska.

My commission expires on the 14th day of Sept.,

1918.

Copy of within reply received and due service of

same acknowledged this day of ,
1916.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.
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Filed in the District Court, District of Alaska,

First Division. Feb. 29, 1916. J. W. Bell, Clerk.

By John T. Reed, Deputy.

[Endorsed] : Original No. 1369-A. In the Dis-

trict Court, Division No. 1, Territory of Alaska.

Rodevan Suborich, Plaintiff, vs. Alaska United

Gold Mining Company, a Corporation, Defendant.

Reply. John Rustgard, of Attorneys for Plaintiff.

[121

III tKe District Court for the Territory of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Stipulation Re Taking of Deposition.

It is hereby stipulated and agreed by and between

the parties hereto that the deposition of Chris Beg-

enisich shall be taken before A. E. Maltby, a notary

public, at Room 411 Goldstein Building, in the town

of Juneau, Alaska, on this 12th day of December,

A. D. 1916, commencing at 11 :30 A. M.

It is further stipulated and agreed that such dep-

osition shall be taken upon oral interrogatories pro-

poimded to the witness, and that all objections as to
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the competency, materiality and relevancy may be

made at the time the deposition is read in court, and

all objections as to the form of questions shall be

entered at the time the questions are asked.

Said deposition so taken may be read in evidence

by either party.

It is further understood and agreed that it shall

be unnecessary for the witness to sign the deposition

but that the certificate of the notary as to the cor-

rectness of the deposition shall be sufficient.

JOHN RUSTGARD,
Attorney for Plaintiff.

A. H. ZIEGLER,
Attorney for Plaintiff.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant. [13]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.
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Deposition of Chris Begenisich, for Plaintiff.

Pursuant to the foregoing and hereto attached

stipulation, the following deposition of Chris Begen-

isich was taken before the undersigned notary pub-

lic, A. H. Ziegler, and John Rustgard being present

representing the plaintiff, and Simon Hellenthal,

Esq., being present and representing the defendant.

Witness being first duly sworn according to law,

testified as follows

:

Q. What is your name?

A. Chris Begenisich.

Q. Where do you live ?

A. I live at Treadwell.

Q. How long have you lived at Treadwell?

A. I was here over five years.

Q. When did you come to Treadwell ?

A. I come from Seattle.

Q. What time did you first come to America?

A. About 1911, first of June sometime.

Q. What country did you come from?

A. Austria.

Q. Do you know Rodevan Suborich?

A. Yes, I know him so long he here in this coun-

try and Treadwell. [14]

Q. Was he working for the Treadwell Company

at one time ?

A. Yes, he used to work here last four years ago.

Q. What mine did he work in?

A. Ready Bullion.

Q. Do you know the name of the company ?
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(Deposition of Chris Begenisich.)

A. Alaska Treadwell Gold Mining Company.

Q. Is it the Treadwell Company which runs the

Ready Bullion mine ?

A. I guess so. I don't know. It is all called

Alaska Treadwell Gold Mining Company, isn't it?

Q. When did you quit working for the Treadwell

Company? A. Yesterday.

Q. You are going to leave Alaska now, are you ?

A. Yes.

Q. When do you go?

A. To the states, California or somewhere.

Qi You go this afternoon?

A. I go to-day if I get a boat.

Q. Do you remember being with Eodevan Subor-

ich at Dave Kinzie's office at any time?

A. Yes, I did.

^. How long ago was that?

A. I don't know exactly, guess about three years

ago.

Q. What did you do there at that time?

A. I was to postoffice, then I back home. Rode-

van meet me there between power plant and Tread-

well store. Then he ask me, ''Please go with me to

office."^ I ask what for. He says, "Please go with

me to sign name. I can no write English so go with

me to sign name." Then I went with him to find

Dave Kinzie. Then Mr. Dave Kinzie he tell him

to sign name on release. Mr. Dave Kinzie tell me
to sign name here. Then I ask Mr. Dave Kinzie I

will not sign name unless I know what for. Then

Mr. Dave Kinzie says, "You [15] sign name for
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(Deposition of Chris Begenisich.)

witness that he get three hundred dollars." Then

I sign name there. Then I hurry to work. I used

to have to go to work at 3 o'clock. Then I went

away, and leave Rodevan with Mr. Kinzie. I do not

know anything about after. I see Rodevan next day

he working around baseball grounds.

Q. At that time could you speak more English

than Suborich?

A. No, I guess he speak more than I. I was only

in this country 15 months.

Q. Can Suborich write his own language?

A. No, he say he can't.

Q. Can he write his name?

A. N'o, I do not know. He says he can't.

Q, What is Suborich 's native language?

A. You mean my language ? Slavonian.

Q. You read Slavonian yourself and you can write

your name? A. Sure I did.

Q. Suborich eaimot write or read Slavonian?

A. That is what he says. He says he cannot do it.

Q. You have never seen him do it? A. No.

Q. You said Mr. Kinzie told Suborich to sign a

paper? A. Yes.

Q. Now, did you read the paper?

A. How could I read the paper ? I could not read

nor speak English. Now I speak a little, then,

nothing.

Q. Did Dave Kinzie tell Suborich what was in the

paper ?

A. Not at this time when I was there. Maybe he
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(Deposition of Chris Begenisich.)

might tell him the first day or after I left, I don't

know.

Ql Did Dave Kinzie at this time, tell either Suh-

orich or yourself what the paper was?

A. He never speak anything about that when I

was in office. I [16] was in hurry for work. As
soon as I sign my name I get out.

Q. You signed your name on the paper yourself

and Dave Kinzie asked you to sign it ? A. Yes.

Q. Do you know what you signed?

A. Yes ; I ask Mr. Dave Kinzie what I sign before

I sign, and he tell me, ''Sign your name for witness;

he get three hundred dollars."

Q. Did Suborich sign that paper?

A. He could not sign it.

Q. Well, what did he do with it?

A. He made a mark.

Q. Did you see Suborich get any money at that

time?

A. No, he never get any money there at Mr. Kin-

zie 's office. I guess you don't get money at Mr.

Kinzie 's office. You take paper and go to general

office for money.

Q. Did you see Suborich get any such paper?

A. I see paper I sign, then I go out of office, then

I go to work and Suborich and Mr. Kinzie leave

there in office. After what was between Suborich

and Mr. Dave Kinzie I do not know.

Q. Did you have a talk with Dave Kinzie and

Wayland yesterday?
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(Deposition of Chris Begenisich.)

A. I talk with Mr. Dave Kinzie two times yester-

day.

IQ. Where did you talk with them?

A. What?

Q. What place did you talk with them?

A. I met Mr. Kinzie outside the club house about

8 o 'clock first time. Then second time I guess about

one o'clock or so just outside Treadwell store.

Q. What talk did you have with him ?

A. The first time he says,
'

' Chris, can you remem-

ber anything about Suborich." Then I tell him

''Yes." Mr. Dave Kinzie then ask [17] what

there was. Then I tell him I drop in with Suborich

because he go sign his name. He ask, "Did you

come in look for job or what?" I say Rodevan he

meet me and please me to go with him to ofi&ee.

Then I go with him. I sign my name for him get

three hundred dollars. That all there was. That all

I know. Mr. Dave Kinzie, he say, "That all right."

Then a second time he says, "Mr. Kinzie, do you

leave the country now?" I say, "I leave country

to-night or to-morrow sometime."

Q. Did he say anything else to you about the case ?

A. He says, "That guy sued the company."

Cross-examination by SIMON HELLENTHAL.
Q. Do you remember whether that was in the

spring or the fall that you were in Mr. Kinzie 's

ofi&ce ? You said it was about three years ago.

A. It was in the fall. I am not sure what month

but I guess fall.
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(Deposition of Chris Begenisich.)

Q. And it was shortly before three o'clock in the

afternoon ?

A. It was about 2 :30 in the afternoon.

Q. You were to go on shift at three o'clock?

A. Yes.

Q. And you were only in the office about five min-

utes, and from appearances you understood that

Suborich had already made his arrangements.

A. I leave him in office. Just as soon as I sign

my name then I get out.

Q. But before you signed your name you said to

Mr. Kinzie you wanted to know what you w^ere to

sign your name for?

A. Yes, he said you be witness he get three hun-

dred dollars.

Q. Did Mr. Kinzie read the paper to you ?

A. No.

Q. Did you tell Mr. Kinzie when you met him the

first time yesterday he had read the paper to you?

"[18], A. What?

Q. Did you tell Mr. Kinzie when you met him the

first time yesterday he had read the paper to you?

A. I told him yesterday no. I never speak that

to Mr. Kinzie yesterday.

Q. And you did not remain there as long as Sub-

orich? A. Yes.

Q. And you were there only a very short time ?

A. Only about five minutes.

Q. How many times did you sign your name?

A. Once.

Q. You are sure of that?
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(Deposition of* Chris Begenisich.)

A. That all I know.

Q; You say Dave Kinzie did not explain or read

this release to you? A. No, he didn't.

Q. Did he explain it to you ?

A. Just what I had to sign name for. [19]

CERTIFICATE. .

THIS IS TO CERTIFY:—
That the foregoing deposition of Chris Begen-

isich, a witness for plaintiff, was taken before me
between the hours of eleven and twelve o'clock in the

forenoon of the 12th day of December, A. D. 1916,

at Room 411 in the Goldstein Building, in the town

of Juneau, Alaska ; that before giving his testimony

the said witness was by me duly sworn to tell the

truth, the whole truth and nothing but the truth;

that the questions submitted to the witness were sub-

mitted orally and the answers thereto were by said

witness orally answered ; that said examination, both

questions and answers w^ere under my direction

taken in shorthand by Hazel Britan, and by her and

under my direction, reduced to writing; that said

deposition was not signed by the witness for the

reason that counsel for the respective parties stipu-

lated that such signature should not be necessary

for the validity of the deposition.

That the foregoing six pages constitute a full and

true transcript of said deposition.

IN WITNESS WHEREOF, I have hereunto set
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my hand and official seal, this 12th day of December,

A. D. 1916.

[Notarial Seal] ALFRED E. MALTBY,
Notary Public.

My commission expires June 7, 1919.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1916. J. W. Bell, Clerk.

By , Deputy. [20]

In the District Court for the Territory/ of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Judgment.

The above-entitled cause having come on duly and

regularly for trial before a jury duly empaneled and

sworn the 13th day of December, A. D. 1916, and

the plaintiff having introduced all of its evidence

and rested, and the defendant having moved for a

nonsuit, which nonsuit was allowed by the Court the

13th day of December, A. D. 1916, and the Court

being fully advised in the premises:
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OT?DERS AND ADJUDGES that the above-

entitled cause be dismissed and that the defendant

be allowed its costs, to be taxed by the clerk.

Dated this 14th day of December, A. D. 1916.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. M, page 271.

Copy received this 14th day of Dec, 1916.

JOHN RUSTGARD,
Attorney for Plaintiff.

Filed in the District Court, District of Alaska,

Firsf Division. Dec. 14, 1916. J. W. BeU, Clerk.

By , Deputy. [21]

In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Bill of Exceptions.

This ease came duly on to be heard on the 16th day

of December, 1916, before the Judge of the above-en-

titled court and a jury duly selected, impaneled and

sworn.
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(Testimony of Rodevan Suborich.)

To maintain the issues on his part, plaintiff intro-

duced the following evidence, to wit

:

Testimony of Rodevan Suborich, in His Own Behalf.

RODEVAN SUBORICH, plaintiff herein, who,

iDeing duly sworn, testified as follows : I am 45 years

of age and a miner by profession ; at the time of ':he

injury complained of, to wit, on the 29th day of Oc-

tober, 1914, I was in the employ of defendant com-

pany as car dumper, working underground on the

1500 foot level of the defendant's mine on Douglas

Island; for several years prior to the injury I had

been in the employ of said company and engaged in

doing all kinds of laboring work inside the mine ex-

cept machine work ; on the date mentioned there was

working within 6 or 8 feet of me another employee

of the defendant by the name of "Shorty," whose

work consisted in dumping ore cars over grizzlys into

ore chutes; there was one large rock which "Shorty"

was endeavoring to break by striking it with a ham-

mer, and while he was so engaged a piece of the rock

flew from under the hammer so used by "Shorty"

and struck me in the right eye, so injuring me that

in consequence thereof I have entirely lost the sight

of that eye. [2^]

Testimony of John Olson, for Plaintiff.

JOHN OLSON, who, being duly sworn, testified as

follows: I am an experienced miner and was shift

boss of defendant company at the time and place of

the accident complained of; in breaking rock with a
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(Testimony of John Olson.)

hammer, when the hammer is swung from right to

left against a rock pieces of the rock are likely to be

driven from the right to the left.

Whereupon plaintiff rested and defendant then

moved for a nonsuit on the ground that plaintiff had

not made a case sufficient to go to the jury as no evi-

dence had been introduced showing or tending to

show negligence on the part of the defendant, its offi-

cers, agents or employees, or that defendant was in

any manner liable to plaintiff. Said motion was

granted by the Court, and the jury discharged. Ex-

ception was duly taken by plaintiff.

Order Allowing Settling and Filing of Bill of

Exceptions.

The foregoing bill of exceptions, having been ex-

amined by me and found to be true and correct and

to state all the facts bearing upon the foregoing bill

of exceptions, said bill is hereby settled and allowed

and ordered filed and made a part of the record

herein.

Dated Jany. 16, 1917.

ROBERT W. JENNINGS,
District Judge Before Whom the Above-entitled

Cause was Tried.

Filed in the District Court, District of Alaska,

First Division. Jan. 16, 1917. J. W. Bell, Clerk.

By , Deputy. [23]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Affidavit of A. H. Ziegler.

United States of America,

Territory of Alaska,—ss.

A. H. Ziegler, being first duly sworn, on oath de-

poses and says

:

I am one of the attorneys for the plaintiff in the

above-entitled cause; that said cause was tried and

judgment entered therein against plaintiff on Decem-

ber 14th, 1916; that there was also entered at said

time judgment against plaintiff for costs in favor of

defendant in the sum of $38.50.

That at the time of granting the judgment in favor

of the defendant, the Court announced that the plain-

tiff, in the event he desired to appeal the case to a

higher court and had not the means with which to do

so, would be permitted to perfect his appeal in forma

pauperis.

That the case was tried and judgment entered on

Dec. 14, 1916, and the time for taking out an appeal
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by the plaintiff expires on December 13, 1917 ; that

plaintiff is not now a resident of either Juneau, or

the Territory of Alaska, but is in the city of San

Francisco, California, where affiant is informed he

is being cared for by friends.

That affiant is informed and alleges that plaintiff

desires to appeal from said judgment, 'but that he

has not sufficient means to pay all costs of such ap-

peal, or of securing them to be paid, either in this

court or the appellate court; that plaintiff has not

sufficient means to pay or of securing the payment of

the costs and expenses for the preparation of this

cause, and for the prosecution of this appeal to the

United States Circuit Court of Appeals at San Fran-

cisco.

Affiant states that plaintiff has endeavored to raise

said [24] money but has been able to raise only

the sum of approximately $15, which affiant is in-

formed will pay practically all costs of the clerk of

the court in preparing a transcript of the record.

WHEREFORE affiant, on behalf of the plaintiff,

prays this Honorable Court, that it will order the

transcript of the entire record of the trial, containing

the entire proceedings necessary for such appeal, to be

prepared by the Government, and that a copy of same

be given to affiant, as one of the attorneys for plain-

tiff, without the plaintiff being required to repay the

costs or giving security for any costs on appeal that

may be entered against plaintiff.

A. H. ZIEGLER,
Affiant.
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Sworn and subscribed to before me this 12th day

of December, 1917.

[Court Seal] J. W. BELL,
Clerk of District Court, Dist. of Alaska, Division

No. 1.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [25]

In the District Court for the Terntory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Assignment of Errors.

Comes now Rodevan Suborich, plaintiff, and files

and presents this, his assignment of errors herein,

upon which he will rely for a reversal of the judg-

ment and decree entered against him in the District

Court for Alaska

:

I.

The Court erred in granting a motion of the de-

fendant for a nonsuit at the close of plaintiff's testi-

mony and evidence in said cause.
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II.

The Court erred in making and entering its judg-

ment and decree in favor of the defendant in said

cause.

And for these errors and others manifest of record

herein the plaintiff prays for a reversal of said judg-

ment and decree, and for new trial of said cause.

A. H. ZIEGLER,
Of Attorneys for the Plaintiff.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [26]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Petition and Order Allowing Appeal.

To the Hon. ROBERT W. JENNINGS, Judge of

the Above-entitled Court

:

Rodevan Suborich, plaintiff in this cause, conceiv-

ing himself aggrieved by the judgment and decree

of the above-entitled Court made and entered on the
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14th day of December, 1916, does hereby appeal from
said judgment and decree to the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, and

prays for an order transmitting a transcript of the

record upon which said judgment and decree was

made and based to the said Circuit Court of Appeals

for the Ninth Circuit, to the end that the record and

proceedings may be examined and said judgment and

decree reversed or modified and speedy justice done

in the premises.

This petition is made upon the assignment of er-

rors filed herein and upon all the records and files in

said cause.

A. H. ZIEGLER,
Of Attorneys for Plaintiff.

And now on this 13th day of December, 1917, it is

ordered that the foregoing petition for appeal be

and the same is hereby allowed.

Done in open court this 13th day of December,

1917.

EGBERT W. JENNINGS,
Judge.

Entered Court Journal, No. N, page 328.

Filed in the District Court District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [27]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Citation on Appeal.

The President of the United States of America to

Alaska United Gold Mining Company, a Corpo-

ration, Defendant:

You and each of you are hereby cited and admon-

ished to be and appear in the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at San Francisco, in the State of California, within

thirty days from this date pursuant to an appeal filed

in the Clerk's office of the United States District

Court for the Territory of Alaska, Division Number

One, at Juneau, in a cause wherein one Rodevan Su-

borich is plaintiff and you are the defendant to show

cause if any there be why the judgment and decree

in said appeal mentioned should not be corrected and

speedy justice done to the parties in that behalf.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme Court

of the United States, and the seal of the District
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Court for Alaska, Division Number One, this 13tli

day of December, 1917.

ROBERT W. JENNINGS,
Judge.

[8eal] Attest: J.W.BELL,
Clerk.

Service of the above and foregoing citation on

appeal admitted this 13th day of December, 1917.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [28]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Order Permitting Plaintiff to Appeal in Forma
Pauperis.

It appearing from the affidavit of A. H. Ziegler,

one of the attorneys for plaintiff in the above-entitled

cause, that the plaintiff is desirous of appealing the

above case to the Ninth Circuit Court of Appeals at

San Francisco, California; and,
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That plaintiff is unable to pay the costs of prepar-

ing the record for an appeal, and is further unable

to give security for the payment of said costs,

NOW, THEREFORE, it is hereby ordered that

plaintiff be, and he hereby is, permitted to carry up

his appeal of the above case without paying the costs

incurred therein by the clerk of the Court, etc., and

that he is also permitted to carry up the appeal from

this Court, without giving security to the clerk of the

Court or to the defendant, for any costs incurred or

to be incurred in said appeal, and it is ordered that

the record in this cause be prepared by the Govern-

ment and without expense to the plaintiff, providing

plaintiff pays as much of said costs as he is able to

pay.

Dated at Juneau, Alaska, December 13, 1917.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal, No. N, page 328.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [29]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Appellant's Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court

:

Please prepare a transcript of the record in the

above-entitled cause, to be filed in the office of the

clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, and include

in said transcript the following proceedings, plead-

ings and papers, on file in your office.

1. Complaint.

2. Answer.

3. Reply.

4. Deposition Chris Begenisich.

5. Judgment.

•6. Bill of Exceptions.

7. Affidavit in Forma Pauperis.

8. Assignment of Errors.

9. Petition for Appeal and Order Allowing Same.

10. Citation on Appeal.

11. Order Permitting Plaintiff an Appeal Without

Bond.

12. This Praecipe.
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Dated at Juneau, Alaska, this 13th day of Decem-
ber, 1917.

A. H. ZIEGLER,
Of Attorney for Plaintiff.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [30]

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

Certificate of Clerk U. S. District Court to Tran-

script of Record.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, J. W. Bell, Clerk of the District Court for the

District of Alaska, Division No. 1, hereby certify

that the foregoing and hereto attached thirty pages

of typewritten matter, numbered from one to thirty,

both inclusive, constitute a full, true, and complete

copy, and the whole thereof, of the record, as per

the praecipe of the plaintiff in error, on file herein

and made a part hereof, in the cause wherein Rode-

van Suborich is plaintiff in error and Alaska United

Gold Mining Company, a corporation is defendant

in error, No. 1369-A, as the same appears of record

and on file in my office, and that the said record is

by virtue of the appeal and citation issued in this

cause and the return thereof in accordance therewith.
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I do further certify that this transcript was pre-

pared by me in my office, and the cost of preparation,

examination, and certificate amounting to $15 has

been paid to me by appellant.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled Court this

17th day of December, 1917.

[Seal] J. W. BELL,
Clerk.

By
,

Deputy. [31]

[Endorsed]: No. 3116. United States Circuit

Court of Appeals for the Ninth Circuit. Rodevan

Suborich, Appellant, vs. Alaska United Gold Mining

Company, a Corporation, Appellee. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Received December 29, 1917.

F. D. MONCKTON,
Clerk.

Filed January 15, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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%nxUh BtnUB Cdtrmtt Court of KpptnlB

FOR THE NINTH CIRCUIT

RODEVAN SUBORICH,
Appellant,

vs.

ALASKA GOLD MINING COMPANY, a Corporation,

Appellee.

BRIEF OF APPELLEE
UPON APPEAL FROM THE UNITED STATES DIS-
TRICT COURT FOR THE DISTRICT OF ALASKA,

DIVISION NO. 1.

HELLENTHAL & HELLENTHAL.
Attorneys for Appellant.

CURTIS H. LINDLEY,
Of Counsel.

Filed this day of June, A. D. 1918.

F. D. MONCKTON, Clerk.

By _ _ Deputy Clerk.

The James H. Barry Co., San Fntnciaco.





IN THE

l^nxUh BtnUB (Hivtnxt (Hmvt cf Appeals

FOR THE NINTH CIRCUIT.

RODEVAN SUBORICH,
Appellant,]

vs.

No. 3116
ALASKA GOLD MINING COMPANY,(

a corporation,

Appellee,}

BRIEF OF APPELLEE
Upon appeal from the United States District Court for the

District of Alaska, Division No. 1.

STATEMENT OF FACTS.

The appellant had been employed by the appellee

for several years prior to the 29th day of October,

1914, doing all kinds of laboring work inside the mine

of appellee, and on that date was working as a car

dumper on the 1500-foot level of the said mine. An-

other employee of appellee named "Shorty" was also

working as a car dumper. The work consisted of



dumping ore cars upon grizzlies, which are strong,

coarse gratings, through which the rocks and dirt fall

into the ore chute below. The larger rocks will not

fall through the grizzlies until broken into smaller

pieces by means of blows from a hammer. At the

time of the appellant's injury and while he was about

six or eight feet from the grizzlies, a rock too large

to pass through the grizzlies had been dumped thereon

by "Shorty," who proceeded according to custom to

break it into smaller pieces by the use of a hammer,

and while he was so doing a piece of the rock flew

from the hammer blow and struck appellant in the

right eye, causing the injury complained of. Appellant

thereupon brought this action, alleging as a basis

therefor the negligence of appellee, and upon the

trial thereof in the lower court and after appellant

had introduced the evidence set forth on pages 28 and

29 of the Transcript herein, appellant rested. The

appellee thereupon moved for a non-suit upon the

ground that appellant had not made a case sufficient

to go to the jury, as no evidence had been introduced

showing or tending to show negligence on the part of

appellee, its officers, agents or employees, or that ap-

pellee was in any manner liable to appellant, which

motion was granted by the trial court, and from the

granting of said motion appellant brought his appeal

to this court.



ARGUMENT.

The liability of appellee to respond in damages is

predicated upon the alleged negligence of "Shorty,"

which alleged negligence appellant imputes to ap-

pellee.

A reading of the evidence introduced by appellant

at the trial (Trans., pgs. 28-29) reveals that from any

viewpoint the only evidence which by any stretch of

the imagination could be held to indicate negligence

is a statement by John Olson, a witness for appellant,

who testified (Trans., pgs. 28-29) that

"in breaking rock, with a hammer, when the ham-
mer is swung from right to left against a rock

pieces of rock are likely to be driven from the

right to the left."

There is no evidence that "Shorty" struck this par-

ticular rock in this particular manner; there is no

evidence that striking the rock in this manner was in

anywise negligent; there is no evidence that that is

not the proper way to strike a rock, or any other evi-

dence showing or tending to show negligence on the

part of "Shorty" or of appellee.

Contrary to the assertion in appellant's brief, break-

ing of large rocks which fell upon the grizzlies into

smaller pieces which would fall through ivas part of

the duty of "Shorty," and he was performing that

duty in the customary fashion which was well known

to appellant, the risk of which appellant assumed as



an incident of his employment. The flying of a piece

of the rock which happened to hit appellant in the

eye at the particular moment when he was standing

in his then position was an accident pure and simple,

and not a scintilla of evidence was offered at the trial

to show negligence on the part of "Shorty" or ap-

pellee.

In Southern Ry. Co. v. Derr, 240 Fed., 73, an

action for damages for personal injury, the court said:

"That negligence cannot be inferred merely

from the fact of disaster is too firmly established

as a general rule to call for citation of authority,

beyond a reference to Patton v. Railway, 179 U.

S., 658, 21 Sup. Ct., 275, 45 L. Ed., 361. TJie

burden is on the plaintiff to establish, by proof,

that negligence did exist; . . . and a case may
not be submitted to the jury where there is, at the

most, only a balanced probability that the action-

able negligence existed. Richards v. Mulford Co.

(C. C. A., 6), 236 Fed., 677—C. C. A.—and cases

cited."

And in Leahy v. Ry Co., 240 Fed., 82, a like case,

the court said:

"The settled definition of 'negligence' is that it

is 'the failure to do what a reasonable and prudent

person would ordinarily have done under the cir-

cumstances of the situation, or doing what such

a person under the existing circumstances would
not have done.' Railroad Co. v. Jones, 95 U. S.,

441, 24 L. Ed., 506; The Nitro-Glycerine Case,

15 Wall., 536, 21 L. Ed., 206."



In the latter case (15 Wall., 537, 21 L. Ed., 206),

the Supreme Court also said:

" 'The mere fact that injury has been caused is

not sufficient to hold' one accused of negligence.

*No one is responsible for injuries resulting from
unavoidable accident, whilst engaged in a lawful

business. A party charging negligence as a ground
of action must prove it. He must show that the

defendant, by his act or by his omission, has vio-

lated some duty incumbent upon him, which has

caused the injury complained of.'

"Indeed, the clearly established rule in such

cases is that the onus is on the plaintiff."

Applying to the principal case the rule stated that

negligence is doing what a reasonable and prudent

person under the existing circumstances would not have

done, it is submitted that the evidence exhibits no

negligence on the part of "Shorty." Under the exist-

ing circumstances a reasonable and prudent person

would have proceeded to break the rock into smaller

pieces which would fall through the grizzly, in fact

it was "Shorty's" duty to do so, and therefore no neg-

ligence arises from the doing of the act.

In Dernberger v. R. R. Co., 234 Fed., 405, a per-

sonal injury case, the court entered into this matter

at great length and said:

"As matter of introduction it seems proper to

review, to a limited extent, the authorities enun-
ciating the rule governing federal courts in deter-

mining when a verdict should be directed by the

court and when the matter should be submitted to

the jury. Such review is constantly necessary, be-



cause the great number of these negligence cases

arising in our courts and constantly increasing

—

cases always appealing to a greater or lesser degree

to our human sympathies—makes the temptation

a constant one for judges to shirk the grave respon-

sibility imposed upon them by the law in this par-

ticular, and allow the jury to do its will."

The court thereupon reviewed a great number of

authorities, among others quoting from Commissioners

V. Clark, 94 U. S., 278, as follows:

"Decided cases may be found where it is held

that, if there is a scintilla of evidence in support

of a case, the judge is bound to leave it to the

jury; but the modern decisions have established a

more reasonable rule, to-wit, that, before the evi-

dence is left to the jury, there is or may be in

every case a preliminary question for the judge,

not whether there is literally no evidence, but

whether there is any upon which a jury can prop-

erly proceed to find a verdict for the party pro-

ducing it, upon whom the burden of proof is im-

posed."

And the court proceeded to say:

"The statement has been made above that sound

reason and common experience indicate a peculiar

necessity for the enforcement of this rule in neg-

ligence cases. This statement is made advisedly,

after long and earnest study of existing condi-

tions. ... In the practical enforcement of the

law in negligence cases, certain psychological con-

ditions exist that do not exist in the trial of other

cases, or, at least, exist in a much more accentuated

and acute degree. Some one has been injured, has

endured pain, has in case of death been deprived



of the association, support, and affection of a near

relative. Human nature at once calls forth regret

and sympathy from court, counsel, jury, and all

those who may hear the fact of there having been

such accident. In most cases three distinct classes

are involved: First, the plaintiff, who has suffered;

second, the impersonal corporation; and third, the

latter's employee or employees by whose alleged

negligence the injury resulted. If a corporation,

as is usually the case, the defendant in the mind
of average jurors is conceived to be endowed with

large wealth and with unusual potentialities to

defend and litigate, while the plaintiff is a per-

sonality, poor and helpless, and deprived, to a de-

gree at least, of his original means of caring for

himself.

"In the trial of the case, it takes a degree of

self-restraint, hard to obtain in jurors, and more
or less in judges, too, necessary to prevent them
from unconsciously determining to help and decide

for the injured plaintiff, if any excuse can be

found for so doing. The appeal to self-interest,

'to put yourself in his place,' is strong. The prac-

tical result in many, if not most, cases is that the

legal relations of the parties are reversed. The
defendant, instead of being entitled to have his

negligence affirmatively shown, is put to it to show
that, in all particulars, he has been free from it,

and no excuse can be found to sustain the charge

of it against him. The thousands of cases tried in

our courts bring home to us the full conviction

that juries go farther, and feel that it can hardly

be expected of them to understand the fine and

minute distinctions as to the legal principles, gov-

erning this class of cases, so often embodied in

instructions and charges given by the court, and,

if the court submits such a case to them, at all,

instead of deciding it himself by a directed ver-
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diet, that the only duty for them to perform is to

ascertain the damages, and let the defendant cor-

poration see if it can get from under by its motion
for new trial or upon writ of error,"

See also

Chicago R. R. Co. v. Gelvin, 238 Fed., 14;

American Co. v. Duke, 218 Fed., 437;

Decennial Digest, "Negligence," Sec. 136 (8).

Upon the authority of the decided cases, some of

them hereinabove set forth, it can be taken as settled

that

(i) a party charging negligence as the ground of

action has the burden of proving negligence;

(2) the mere fact that an injury has resulted does

not establish negligence on the part of the alleged

wrongdoer; negligence cannot be inferred merely

from the fact of disaster;

(3) even a wrongdoer is not liable for an injury

which could not be reasonably foreseen or anticipated

as the probable result of the wrong;

(4) a case may not be submitted to the jury where

there is at most only a balanced probability that

actionable negligence existed;

(5) where the evidence is such that a verdict

based thereon would be set aside, it is proper for the

trial court, particularly in negligence actions, to direct

a verdict for defendant or grant a non-suit, the scin-

tilla rule not prevailing.
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From the evidence introduced there does not arise

even a balance probability that actionable negligence

existed, in fact no evidence of negligence on the part

of "Shorty" or appellee was introduced or offered,

and a verdict for appellant would have to be set aside.

In Armour Co. v. Harcrow, 217 Fed., 224, the

plaintiff, a carpenter, was employed boring holes and

inserting lag screws into joists, which rested on iron

corbels on posts, through holes in the arms of the

corbels about six inches from the posts. He stood on

a ladder, with his face upturned, within about two

feet of the corbel, boring a hole or inserting a lag

screw, when a piece of rust or rusty iron fell from

the corbel into one of his eyes and blinded it. The

work in process was the repair of a beef extract room,

by taking out old joists and putting in new ones. He

knew that the corbels were rusty, and that dust and

pieces of rust fell when the old joists were taken out.

The room was so dark that he could not see the holes

in the corbels, but he found them by feeling for them

and inserting his fingers in them, and successfully

bored six or eight holes, and inserted lag screws,

when, after working from 10 a. m. until 5 p. m., the

accident happened. At 1 1 in the forenoon and at i in

the afternoon he had asked his foreman for more light,

and had told him it was dangerous to work without

it, and the foreman had promised to furnish light, but

did not.
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The court said:

"The plaintiff knew the corbels were rusty, he
knew that dust or rust flew off when an old joist

was removed, he knew where the hole he was
boring or in which he was inserting the screw was,

and that if he placed his open eye directly beneath

it the chips from his boring or from the insertion

of the screw might fall upon it, and this knowl-
edge imposed upon him the duty to use reasonable

care to prevent such a result. According to his

testimony the place was so dark he could not see

the hole, but he had no trouble in finding it with

his fingers and inserting his bit and screw therein.

* * * *

"The accident did not tend to prove that it was
caused by the absence of light. The plaintiff al-

leged, and the burden was on him to prove, that it

was. The doctrine res ipsa loquitur is inapplicable

to cases between master and servant brought to re-

cover damages for negligence. Cryder v. Chicago,

R. I. & P. Ry Co., 152 Fed., 417, 419, 81 C. C.

A., 559, 561; Chicago & N. W. Ry. Co. v.

O'Brien, 132 Fed., 593, 596, 598, 67 C. C. A.,

421, 424, 426. And where the evidence leaves the

issue whether or not an injury was caused by an

act of negligence to speculation without substantial

evidence to sustain the averment that it was, it is

the duty of the court to instruct the jury to return

a verdict for the defendant. Patton v. Texas &
Pacific R. R. Co., 179 U. S., 658, 663, 21 Sup.

Ct, 275, 45 L. Ed., 361.

In Kirk V. Colliery Co., 215 Fed., 77, plaintiff

while walking down a main railroad track to the

place where passenger trains stopped, intending to

board such a train as a passenger, reached a point



II

where she would have to walk past a coal tipple dis-

charging coal through a chute into cars below, and

met one of defendant's foremen, of whom she inquired

if it was safe for her to pass the tipple, to which he

replied in the affirmative. She passed on, walking

along the ties on the outer edge of the main track, and

was injured by a lump of coal that bounded over from

the railroad car then being loaded, which struck her

on the limb. The trial court directed a verdict for

defendant. The Circuit Court of Appeals said:

"Regrettable as this injury to this lady, which
has undoubtedly caused her much pain and suffer-

ing, may have been, it seems clear to us from the

evidence that it was the result of a very peculiar,

unusual, and unexpected occurrence, which no pre-

caution in ordinary reason and experience could

have contemplated or forestalled. Beyond all doubt

this lump of coal, instead of going down the chute

and bedding itself with the other coal in the body
of the railroad car, as ordinarily and usually it

would have done, for some reason bounded from

the lower end of the chute across the railroad car

to its far side, where it struck and again bounded

across the railroad's main track some i8 feet, at

the particular second of time when it would come
in contact with and injure this woman. No such

accident would likely occur again in a century if

at all. The statement made by the tipple foreman

that 'there was no danger, go on,' was entirely

justified from experience, and a reasonable view

of the situation. To say that it was the duty of the

coal company, as claimed by counsel, to stop the

operation of loading the car until these women
could pass the tipple, i8 feet away, in anticipation

or fear of such a freak occurrence has no support
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in the principles of the law governing negligence.

For the same reason the other claim that the com-
pany should have built a guard fence or wall be-

tween the tracks is just as untenable. In short, the

case resolves itself into one of pure accident for

which the coal company could not, upon any prin-

ciple of law, he held liable."

CONCLUSION.

The evidence of appellant tends to show that while

a fellow employee was breaking a rock in the custo-

mary fashion a piece of the rock hit appellant in the

eye and that when a hammer is swung from right to

left against a rock pieces of the rock are likely to be

driven from the right to the left. That is the ap-

pellant's case pure and simple. There is no evidence

that the hammer used was not a safe tool to use or not

in good condition, that a safe place in which to work

was not provided appellant, or that "Shorty" was an

incompetent employee or inexperienced, or performed

his duty negligently. As a matter of fact the opera-

tion through which appellant received his injury has

been employed from time immemorial in the mining

countries in collecting rocks of workable sizes into

ore bins, and it can be said that this is not only a

reasonable way of carrying on the operation, but is

the only one which can be used under the circum-

stances. Negligence is not imputable to an employer

where the machinery furnished or the course of oper-

ation is that which is generally employed {Haines v.

Spencer^ 167 Fed., 266). Appellant, through his sev-
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eral years of experience in and about the mine of

appellee, was well acquainted with the procedure em-

ployed by car dumpers in getting the rocks into the

ore chute, was in fact employed as a car dumper at

the time of the accident, and assumed all the risk inci-

dent to his said employment.

It is submitted that no probability of actionable

negligence arises from appellant's case, that a verdict

for appellant based on the evidence would be set aside,

and that the action of the trial court in granting the

motion of appellee for a non-suit was proper and

should be sustained.

Respectfully submitted.

HELLENTHAL & HELLENTHAL,
Attorneys for Appellli^.

CURTIS H. LINDLEY,
Of Counsel.
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No. 3116

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

RODEVAN SUBORICH,

Appellant,

vs.

Alaska United Gold Mining Company

(a corporation),

Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

The facts as set forth (p. 28 Trans.) appear to be

in short, and for the purposes of this petition for

rehearing, as follows:

Appellant had been in the employ of the appellee

as a car dumper in its mine on Douglas Island,

and his activities were confined to the 1500-foot

level. Another workman, designated as '^Shorty",

was employed in another character of work, six or



eiglit feet distant from the appellant. It became

necessary for him to strike a rock with a large

hammer, and while so doing a piece of the rock

flew and struck the appellant in the right eye, en-

tirely destroying the sight thereof.

From the foregoing facts, it is apparent that the

appellant, plaintiff below, was required to work in

an unsafe and dangerous position. There is nothing

in the testimony to indicate that the appellant was

familiar with the dangers surrounding him, or with

the consequences liable to result from his being re-

quired to work under such circumstances. It was

the duty of the employer, the defendant in the Court

below and the appellee herein, to have warned and

fully instructed the appellant concerning the dan-

gers incident to his place of employment and the

injuries liable to be suffered by him as a result of

being required to work at that point.

This rule of law is one well settled by the Federal

Courts, and particularly by the case of

Coal d Coke RaiUvay Co. v. Deal, 231 Fed.

604,

where the Court says:

"Where a servant is required to work in a

dangerous and unsafe place, the master is liable

for any injuries sustained on account of the

dangerous condition.
'

'

Turning to the next principle of law involved,

it may be safely stated on behalf of the appellant

that where an employee is placed at work, or

assigned to the performance of a special task, where



risk of injury is imminent, it becomes immediately

the duty of the employer to carefully instruct and

warn an employee as to the manner of doing the

work, and also as to the dangers to be anticipated.

The only exception to this rule arises from the fact

that the employee is one thoroughly acquainted

with the circumstances surrounding his work and

the dangers incident thereto.

In the case before us and now under considera-

tion, we submit that there are no facts from which

the rule embraced within the exception can be found

to exist. It therefore follows that the master was

negligent in the case at bar, by failing to warn the

appellant of the dangers, and particularly the dan-

gers resulting from flying rock when being broken

by heavy blows from a large hammer wielded by

"Shorty", as set forth in the facts in this case.

The rule of law in this regard is clearly and con-

cisely stated by the Court in the case of

Lehigh Valley Coal Co. v. Lukassunas, 230

Fed. Rep. 792,

where the Court says:

"A master is negligent who sets a servant,

regularly employed at work involving a special

risk, to perform work involving special risk

without instructions and warning as to the

manner of doing the work and the dangers to

be anticipated, unless the master knows, or has

good reason to believe, that the servant has

sufficient information as to the dangers and how
to avoid them."



By reason of the existence in this case of the rules

of law as set forth in the two cases above cited, and

the further fact that the decision of the Court in

this case has apparently turned upon other ques-

tions, it appears to the appellant that his case has

not received consideration upon the principles of

law above stated, and that in fairness to him, and

that the Court also may be enabled to place its

opinion in this case squarely upon, all of the prin-

ciples of law involved in order that there may be a

full, fair and complete determination of his case,

the appellant respectfully asks a rehearing, and

that the order of the Court heretofore made may be

annulled, and a further consideration of his case

granted.

Respectfully submitted,

Charles L. Brown,

Attorney for Appellant

and Petitioner.

Dated, San Francisco,

July 30, 1918.

Certificate of Counsel.

I hereby certify that I am counsel for appellant

and petitioner in the above entitled cause and that

in my judgment the foregoing petition for a rehear-

ing is well founded in point of law as well as in fact

and that said petition is not interposed for delay.

Charles L. Brown,

Counsel for Appellant

and Petitioner.
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In the District Court of the United States, in and for

the District of Nevada.

No. A-32—COPY.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and ex-offieio Tax Receiver of the

County of Nye, in the State of Nevada, and

JOHN A. SAUNDERS, in His Capacity as

District Attorney of the said County of Nye,

and WILLIAM M. GRIMES, in His Capacity

as Auditor of the said County of Nye,

Defendants.

Complaint in Equity.

To the Judge of the United States District Court, in

and for the District of Nevada:

The Nevada-Cahfomia Power Company, a corpo-

ration duly organized and existing under the laws of

the State of Wyoming, having its principal office and

place of business in the city of Cheyenne, in the

county of Laramie, State of Wyoming, and a resi-

dent and citizen of the State of Wyoming, alleges as

and for its bill of complaint herein against Nathaniel

K. Franklin, in his capacity as Treasurer and ex-

officio Tax Receiver of the County of Nye, in the

State of Nevada, John A. Saunders, in his capacity

as District Attorney of the said County of Nye, and

William M. Grimes, in his capacity as Auditor of the
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said County of Nye, and each and all of them citi-

zens and residents of the State of Nevada, as fol-

lows: [1*]

I.

That this is a suit of a civil nature, in equity, be-

tween a citizen of the State of Wyoming and citizens

of the State of Nevada, arising under the constitu-

tion and laws of the United States, and the matter

in controversy, exclusive of interest and costs, ex-

ceeds the sum or value of three thousand dollars.

II.

That the plaintiff, whose corporate name is The

Nevada-California Power Company, is and at all the

times herein mentioned was, a corporation, duly or-

ganized and existing under and by virtue of the laws

of the State of Wyoming, and authorized and em-

powered, among other things, by law and its articles

of incorporation, to manufacture, generate, transmit,

seU and distribute in the States of California and

Nevada, and elsewhere in the United States, elec-

trical power and energy, to be used for light, heat

and power, and for any and all other uses to which

electricity can be put, and to build, acquire, own and

operate any and all properties, real or personal,

necessary or convenient for the purposes aforesaid;

and that in pursuance of the purposes, as aforesaid,

for which it was incorporated, the plaintiff has here-

tofore built and acquired, and is now and ever since

the year 1907 has been engaged in operating certain

storage reservoirs, ditches, pipe-lines, diverting

dams and water rights, and certain electric power

"^^^-numbcr appearing at foot of page of original certified Transcript

of Record.
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houses and plants, transfoiTiaer stations and sub-

stations, on Bishop Creek, in the County of Inyo,

State of California, and one certain switching sta-

tion and distributing line in the State of California,

and certain rights of way and other real property

used in coimection with its business in the State of

California, and a small amount of personal property,

and a certain main double transmission line leading

from its said power houses and plants on Bishop

Creek in said State of California into the State of

Nevada, and certain branch lines and distributing

hues branching therefrom in the State of Nevada,

and also certain transformer stations, substations,

switching stations, rights of way and other real

property, and a [2] small amount of personal

property, used in connection with its business in the

State of Nevada; and that the plaintiff, by means of

its said power houses and plants, transmission and

branch and distributing lines, and other properties

above mentioned, is now and ever since the year

1907 has been actively engaged in the purely inter-

state business of generating electric power at its

said power houses in the County of Inyo, State of

California, and of transmitting the same from thence

into the Counties of Nye and Esmeralda in the State

of Nevada, and selling and distributing the same to

the public, to be used for light, heat and power in

the said Counties of Nye and Esmeralda, and that in

so doing the plaintiff has conducted and is conduct-

ing and must and will continue to conduct, in the

said States of California and Nevada, an extensive

interstate business, and has expended and invested
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therein large sums of money, amounting to several

millions of dollars; and that all the property owned,
possessed and operated by the plaintiff in the States

of CaUfomia and Nevada, as aforesaid, is and at all

times herein mentioned has been owned, possessed

and operated and used by the plaintiff in carrying

on its purely interstate business above described,

and not otherwise; and that this plaintiff is and at

all the times herein mentioned has been a citizen

and resident of the State of Wyoming.

III.

That the Legislature of the State of Nevada, of

the year 1913, passed an act, approved March 20,

1913, entitled ''An Act in relation to the public

revenue, creating the Nevada tax commission, de-

fining its powers and duties and matters relating

thereto, and repealing all acts and parts of acts in

conflict herewith," and that by and under the terms

of the said act there was created a commission,

which has ever since existed and still exists in the

State of Nevada, designated and known as the

*'Nevada Tax Commission." That it was and is

provided in and by said act that there shall be annu-

ally held at Carson City, in the State of Nevada, two

regular sessions of the said commissions, namely, one

beginning on the second Monday in January of each

year, at ten o'clock A. M. and continuing from day

to day until the business is completed, at [3]

which valuations shall be established by said commis-

sion of the several kinds and classes of properties

mentioned in Section 5 of the said act; and another

regular session beginning on the second Monday in
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October in each year, at the same hour, and continu-

ing from day to day until the business is completed,

at which meeting said commission shall equalize

property valuations in the state as provided in Sec-

tion 6 of the said act.

That the kinds and classes of property mentioned

in Section 5 of said act include the properties of all

railroad, sleeping-car, street railway, traction, tele-

graph, telephone and electric light and power com-

panies, together with the franchises under which the

same may be operating, and the properties and fran-

chises of all express companies operating on any

common-carrier in the State of Nevada. And it is

further provided in and by the said Section 5 of the

said act that the said commission shall establish

valuations of the franchises, poles, wires, rights of

way, and other property, or any part thereof, of all

such electric light and power companies, used

directly in the operation of the business of such

companies, in the State of Nevada, as a collective

unit, and that if any such electric light and

power companies be operating in more than one

county of the said state, then, on establishing such

unit valuations for the collective properties, the said

commission shall proceed to determine the amount

of the total aggregate mileage operating within the

said state, and within the several counties thereof,

and shall apportion the same upon a mile-unit valua-

tion basis, and the number of miles so apportioned

to any county shall be subject to assessment in that

county according to the mile-unit valuation so es-

tablished by the said commission.
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That the said commission is by the terms of the

said act, empowered to exercise general supervision

and control over the entire revenue system of the

State of Nevada, and pursuant thereto is vested also

by the said act with the original power and duty of

appraisement and assessment of all the properties

mentioned in Section 5 of said act, including, as

heretofore shown, the properties of electric light and

power companies situate within the said state.

And it is provided in and by Section 6 of said act

that at the regular session of the said commission

beginning on the second Monday in October of [4J

each year, the said commission shall review the tax

rolls of the several counties, as corrected by county

boards of equalization, and may raise or lower, for

the purposes of state equalization, all valuations

therein, as established by county assessors and

county boards of equalization, on any class of prop-

erty or piece of property, in whole or in part, in any

county.

That, as plaintiff is advised and believes, and upon

such advice and belief alleges, there is no original

power of appraisement or assessment of the property

of this plaintiff, or of any electric light and power

company situate in the State of Nevada, vested in

any board or officers of the State of Nevada, or of

any county therein, other than the said Nevada Tax

Commission, except in case of the omission by said

commission to establish the valuation for assessment

purposes upon the properties mentioned in Section 5

of said act, in which event, and in which event only,

it shall be the duty of the assessor of any county
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wherein the said property is situate to assess the

same. And further, as this plaintiff is advised and

believes, and upon such advice and belief alleges, the

Nevada Tax Commission is not, by the said act of

March 20, 1913, or by any other act or law of the

State of Nevada, vested with any power of equaliza-

tion, either upwards or downwards, of its own ap-

praisement or assessment made by it at its January

session in each year, as hereinbefore indicated, and

that the power and authority of the said commission

at its October session in each year is by the said act

limited to the equalization of the valuations as es-

tablished by county assessors upon the kinds and

classes of property which it is within their power to

assess.

And it is further provided in and by the terms of

Section 6 of the said act of March 20, 1913, that

:

"All property subject to taxation shall be

assessed at its full cash value. The term 'full

cash value' is hereby defined to mean the valua-

tion in money which an investor in such char-

acter of property would be reasonably willing to

pay therefor in order to acquire ownership; and

in arriving at the finding of such valuation, all

factors of determining the valuation of such

property shall be given such consideration and

weight as a purchaser possessing practical busi-

ness competence would ordinarily give thereto.'*

[5]

TV.

That Nye County is and and at all the time herein

mentioned was a duly organized and existing county



8 Nathaniel K. Franklin et al, vs.

and political sub-division of the State of Nevada

;

that the above named defendant, Nathaniel K.

Franklin, is and at all times herein mentioned was

the duly elected, qualified and acting Treasurer and

ex-of&cio Tax Receiver of the said Nye County; that

the above named defendant, John A. Saunders, is

and at all times herein mentioned was the duly

elected, qualified and acting District Attorney of the

said Nye County; that the said defendant, William

M. Grimes, is and at all times herein mentioned was

the duly elected, qualified and acting Auditor of the

said Nye County; and that each of the said defend-

ants is and at all times herein mentioned was a citi-

zen and resident of the State of Nevada.

V.

That the full cash value of all of the plaintiff's

properties situate at any time during the year 1914

in the State of Nevada is the sum of One Million,

Two Hundred Twenty Thousand, Eight Hundred

Forty-three Dollars ($1,220,843.00), and no more.

That the said Nevada Tax Commission has, pursu-

ant to the requirements of the said act of March 20,

1913, established the valuations throughout the

iState of Nevada on all the kinds and classes of prop-

erty mentioned in Section 5 of the said act, including

the properties of about twelve electric light and

power companies, other than this plaintiff, and in-

cluding the properties of upwards of forty other

public utility corporations owning and operating

properties within the State of Nevada, and that the

said Nevada Tax Commission has in each instance

ascertained and declared the true full cash value of
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all the properties of each and every of the said pub-

lic utility corporations, including- light and power
companies, other than this plaintiff, situate and

taxable within the State of Nevada, for the fiscal

year 1914, and that the said commission has, in each

of the instances referred to, uniformly and without

exception valued and assessed all of the properties,

and the proportion of each and all of the said public

utility corporations (other than this plaintiff),

within the State [6] of Nevada, for assessment

and taxation purposes for the fiscal year 1914, at

sixty per centum of the said true full cash value of

said properties—and for this reason this plaintiff

alleges that its properties situate within the State

of Nevada should be valued and assessed for assess-

ment and taxation purposes, for the fiscal year 1914,

at sixty per centum thereof, to wit, at the sum of

Seven Hundred and Thirty-two Thousand, Five

Hundred and Six Dollars ($732,506.00) and no more

—for if the properties of this plaintiff within the

State of Nevada be valued and assessed, for assess-

ment and taxation purposes for the fiscal year 1914,

at the true full cash value thereof, an unjust and un-

lawful discrimination will thereby be operated as

against this plaintiff, and it will be denied the equal

protection of the laws, and will be compelled to pay

an amount greatly in excess of its just proportion of

taxation, as compared with all other public utility

corporations and all other taxpayers within the

State of Nevada.

VI.

That the said Nevada Tax Commission, at its reg-
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nlar January session in the year 1914, falsely and
fraudulently pretended to ascertain and did declare

that the full cash value of all of the properties of

this plaintiff situate within the State of Nevada was,

for the fiscal year beginning January first, 1914, the

sum of One Million, Four Hundred Ninety-two

Thousand, Eight Hundred and Fifteen Dollars

($1,492,815.00), and thereupon, and in disregard and

violation of the law of that state, above set forth, the

said commission proceeded to and did on to wit, the

24th day of June, 1914, establish the valuation of the

plaintiff's said properties within the State of

Nevada, for assessment and taxation purposes for

the said fiscal year, at sixty per centum of said pre-

tended full cash value, to wit, at the sum of Eight

Hundred, Ninety-five Thousand, Six Hundred and

Eighty-nine Dollars ($895,689.00), and apportioned

the same, upon a mile-unit valuation basis, as be-

tween the said Counties of Nye and Esmeralda, as

follows: To the said Coimty of Nye the sum or valua-

tion of Three Hundred Twenty-eight Thousand, Six

Hundred and Eighty-nine Dollars ($328,689.00), and

to the said County of Esmeralda the sum or valua-

tion of Five Hundred Sixty-seven Thousand [7]

Dollars ($567,000.00).

That the said Commission at its said January,

1914, session, also ascertained and declared the true

full cash values of all of the several kinds and classes

of said property mentioned in Section 5 of said act

of March 20, 1913 (other than the properties of this

plaintiff), situate within the State of Nevada, and,

in disregard and violation of the laws of said state,
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as hereinbefore set forth, the said commission, at its

said January session, established the valuation of all

such properties within the State of Nevada, for as-

sessment and taxation purposes for the said fiscal

year, at sixty per centum of the true full cash values

thereof, as ascertained and declared by the said com-

mission, as aforesaid.

That the said commission willfully, falsely and

fraudulently, as aforesaid, pretended to ascertain

and declare and fix the full cash value of all of plain-

tiff's properties within the State of Nevada, for the

said fiscal year, at the sum of $1,492,815.00 in order

that the valuations of the plaintiff's said properties

so declared by the said commission should be so

greatly in excess of the true full cash value thereof

that, when valued and assessed for assessment and

taxation purposes at sixty per centum thereof, the

value so fixed for assessment and taxation purposes

would still be greatly in excess of sixty per centum

of the true full cash value of plaintiff's properties,

as hereinbefore alleged.

That thereby the said commission willfully, im-

lawfully and fraudulently undertook and attempted

to operate an unlawful, unjustifiable and unconstitu-

tional discrimination as against this plaintiff, and if

the state and coimty taxes collectible within the said

Nye County for the said fiscal year are permitted to

be collected upon the basis of the valuation for as-

sessment and taxation purposes so fraudulently and

unlawfully established by the said commission, as

aforesaid, this plaintiff will be deprived of the equal

protection of the laws of the State of Nevada, guar-



12 Nathaniel K. Franklin et al. vs.

anteed to it by the constitution of the United States,

and plaintiff will thereby suffer great and irrepar-

able injury, as hereinafter more fully set forth.

[8]

Not content with this, and in further disregard

and violation of the law and its duty and power and

authority, the said commission, at its regular session

in October of the year 1914, fraudulently, wrong-

fully and unlawfully undertook and assumed and

pretended to equalize upwards its own original and

final appraisement and assessment of all of the prop-

erties of this plaintiff, for taxation purposes, within

the State of Nevada, theretofore made by it as afore-

said, and in pursuance of such fraudulent and im-

authorized and unlawful purpose and design, the

said commission, at its said October session, raised

its aforesaid previous appraisement and assessment

of plaintiff's properties in the State of Nevada, for

taxation purposes, for the said fiscal year 1914, from

the said sum of $895,689.00 up to the sum of Two

Million, Two Hundred Twenty-one Thousand, Four

Hundred and Seventeen Dollars ($2,221,417.00), and

thereupon the said commission apportioned the said

last mentioned sum or assessed valuation upon a

mile-unit valuation basis, as between the said Coun-

ties of Nye and Esmeralda, as follows: To the said

County of Esmeralda the sum or valuation of One

Million, Four Hundred and Five Thousand, Six

Hundred Sixty-nine Dollars ($1,405,669.00), and to

the said County of Nye the sum or valuation of

Eight Hundred Fifteen Thousand, Seven Hundred

and Forty-eight Dollars ($815,748.00), and certified
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the change and apportionment so made by it to the

County Auditor of the said County of Nye, in words

and figures following, to wit:

"Carson City, Nevada,

November 14, 1914.

Mr. W. M. Grimes,

Auditor of Nye County,

Tonopah, Nevada.

Dear Sir:

The following changes in the assessed valuation of

property in your county for the year 1914 have been

made by the Nevada Tax Conmiission, in compliance

with Section 6, Chapter 134, Statutes of 1913: Said

changes in valuation are hereby certified to and you

are directed to enter same on the 1914 assessment-

roll of your coimty:

Increase the assessment value of The Nevada-

California Power Company upon your 1914 assess-

ment-roll from $328,000 to $815,74&.

(Signed) NEVADA TAX COMMISSION,
By L. F. ADAMiSON,

Secretary."

Attest

:

J. F. SHAUGHNESSY,
Chairman." [9]

And thereupon the County Auditor of the said

Nye County made the changes so certified to him on

the assessment-rolls of the said Nye County, prior to

the delivery of the same to the Tax Receiver ex-

officio of the said Nye County.

That the said appraisement and assessment of

$895,689.00 by the said commission upon the prop-
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erty of this plaintiff within the State of Nevada,

under its original power of appraisement and assess-

ment, at its January session in the year 1914, as

aforesaid, was and is unjust and inequitable; and
that the increased valuation and appraisement and

assessment of $2,221,417.00 placed upon this plain-

tiff's said properties by the said commission at its

October session in the same year, was and is unjust

and inequitable, and if plaintiff is compelled to pay

the state and county and other taxes levied for the

fiscal year 1914 in the State of Nevada upon the

basis of such unjust and inequitable assessments and

valuations, it will thereby be subjected to great and

irreparable injury and will be denied the equal pro-

tection of the laws of the State of Nevada, guaran-

teed to it by the Constitution of the United States.

That if the said assessment, to wit, the said origi-

nal assessment of $895,689.00, made by the said com-

mission at its January session of 1914, and the same

as raised by the said commission, as aforesaid, at its

October session in the same year, shall stand, and if

this plaintiff shall be compelled to pay the taxes

thereon levied, it will be bearing, in comparison with

all other properties assessed in the State of Nevada,

and in comparison with the properties of all other

public utility corporations named in Section 5 of the

said act of March 20, 1913, as aforesaid, more than

its just proportion of taxes, and the burden of taxes

thus imposed upon it will be unequal and in contra-

vention of the constitution of the State of Nevada,

which provides that the Legislature of that state

shaU provide by law for a uniform and equal rate of
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taxation and assessment, and shall prescribe such

regulations as shall secure a just valuation for taxa-

tion of all property, real, personal and possessory,

within the said state, and also in contravention of

the constitution of the United States, which guar-

antees to the plaintiff and its property the equal

protection of the law. [10]

That the County Auditor of the said County of

Nye has, as required by the laws of the State of

Nevada, added up and entered the total valuations

of each kind of property and of all the properties,

on the assessment-rolls in the said County of Nye,

and has delivered the same to the above-named de-

fendant, Nathaniel E. Franklin, in his capacity as

Treasurer and ex-officio Tax Receiver of the said

County of Nye, together with the certificate of the

said Auditor thereunto attached, and together with

the maps or plat books, as required by the laws of the

said State of Nevada; and that the said defendant,

Nathaniel K. Franklin, in his capacity aforesaid, has

given notice by publication as required by the laws

of the State of Nevada, that taxes will be delinquent

on the third Monday of December, 1914, and that un-

less paid prior thereto ten per centum will be added

to the amount thereof.

That sixty per centum of the true full cash value

of all of plaintiff's properties situate in at any time

during the fiscal year 1914 within the State of

Nevada is, as aforesaid, the sum of $732,506.00, and

that the part or portion thereof properly apportion-

able to the said County of Nye, upon a mile-unit val-

uation basis, as provided by the laws of the State of
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Nevada, as aforesaid, is the sum of $268,932.00, and

no more.

That the total of plaintiff's taxes in the said Nye

County, upon the basis certified to the County

Auditor of that county by the said Nevada Tax Com-

mission, for the year 1914, as aforesaid, is the sum

of $19,174.31, while, if the plaintiff were assessed

in the State of Nevada as it should be (under the

circumstances herebefore set forth), upon sixty per

centum only of the true full cash value of all its

properties within that State, its taxes properly pay-

able and collectible within the said County of Nye

would be $6,321.25, and no more.

That this plaintiff has never paid the taxes, or any

part of the taxes so as aforesaid levied and assessed

against its properties in the State of Nevada or in

the said County of Nye, but that this plaintiff has

heretofore, to wit, on the 14th day of December,

1914, tendered and offered to pay to the said defend-

ant, Nathaniel K. Franklin, in his capacity as Treas-

urer and ex-officio Tax Receiver of the said County

of Nye, the sum [11] of Six Thousand Three

Hundred Twenty-one and 25/100 Dollars ($6,321.

25), the same being the amount justly, properly,

legally and equitably leviable and collectible against

this plaintiff in the said County of Nye for the fiscal

year 1914, but that the said defendant, Nathaniel K.

Franklin, in his capacity aforesaid, then and there

failed and refused to receive the same in payment

of plaintiff's taxes properly leviable and collectible

as aforesaid, and ever since has and still does fail

and refuse to receive the same, or any part thereof,
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for such purpose ; and that plaintiff herewith brings

and deposits with the clerk of this court the said sum

of $6,321.25, properly due and collectible, as afore-

said, as against this plaintiff in the said County of

Nye, for the State and county taxes and all other

taxes for the fiscal year 1914, to be paid over to the

said Nathaniel K. Franklin, in his capacity as afore-

said, for said taxes, whenever he will receive the

same as such.

That the defendant, Nathaniel K. Franklin, in his

capacity aforesaid and under color of his official duty

will enter upon his assessment-roll, (unless re-

strained by the orders of this Court), a statement

to the effect that he has made a levy upon all of the

property of the plaintiff therein assessed, and a

statement of the taxes which have not been paid, and

will declare the same delinquent, and will file in the

office of the Auditor of said County of Nye, a list of

all persons and property owing taxes, including this

plaintiff and its property, verified by oath as re-

quired by law% and that the said defendant William

M. Grimes, in his capacity aforesaid as Auditor of

the said County of Nye and under color of his official

duty will cause such delinquent list to be published

in a newspaper in the said Nye County as required

by law (unless restrained by the orders of this

Court), and that the said publication will include a

ten per centum penalty added to the taxes levied as

aforesaid against the plaintiff's properties in said

Nye County.

And that the said defendant Nathaniel K. Frank-

lin, in his capacity aforesaid and under color of his
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official duty, will make final settlement with the de-

fendant William M. Grimes in his capacity afore-

said, as required by law (unless restrained by the

orders of this Court), concerning the said assess-

ment-roll, and that the defendant William M. Grimes

will, on or before the 24th day of December, 1914,

unless prevented by the orders of this Court, trans-

mit to the State Controller of the State of Nevada

statements of each [12] and all particular kinds

of property delinquent and the total amount of de-

linquent taxes thereon.

That the defendant William M. Grimes, in his ca-

pacity aforesaid and under color of his official duty

(unless restrained b}^ the orders of this court), will

make up and deliver to the defendant John A. Saun-

ders, in his capacity as District Attorney of the said

Nye County, a list, duly certified, of all delinquencies

in all cases (including the case of this plaintiff),

where the delinquent taxes, exclusive of poll-taxes

and penalties, exceed the sum of three hundred dol-

lars, and will give notice by publication, as required

by law, that the said list has been deposited with the

said District Attorney, and that unless the delin-

quent taxes therein specified are paid to the defend-

ant, Nathaniel K. Franklin, in his capacity afore-

said, within twenty days from the publication or

posting of such notice, action will be commenced by

the said District Attorney for the collection of the

said taxes, penalties and costs.

That the defendant, John A. Saunders, in his ca-

pacity aforesaid and under color of his official duty

will, immediately after the expiration of the said
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twenty days, commence (unless restrained by the

orders of this Court), in the name of the State of

Nevada, an action against all of the properties of

the plaintiff within the said Nye County and the

owners thereof, known and unknown, to recover the

full amount of delinquent taxes appearing upon

such delinquent lists as against this plaintiff within

the said Nye County, and in such suit the complaint

and summons will demand, and the judgment, if for

the plaintiff, will be entered for the amount sued for,

or for such other sum as the Court may find leviable

and properly due and payable, and for the ten per

centum damages for nonpayment thereof, at the

time, as required by law, and for an additional pen-

alty of twenty-five per centum also required by the

laws of the State of Nevada, and for all costs of said

action ; and it is provided in and by the laws of the

State of Nevada that all such taxes, penalties, costs

and charges shall not be discharged, nor shall the

judgment therefor be satisfied, except by the pay-

ment of the taxes, original penalties, costs and an

additional penalty of twenty-five per centimi, therein

described, in full, as aforesaid.

That the laws of the State of Nevada contain no

provisions permitting any suits against the State for

the recovery of any taxes illegally levied and [13]

paid under protest, and contain no authority for the

repayment of any officer of any such taxes so ille-

gally levied or paid.

That even if the judgment in such action should

be in favor of the plaintiff therein for no more than

the amount of the taxes legally and properly assess-
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able and leviable against this plaintiff in the said Nye
County, as hereinbefore set forth and alleges, never-

theless such judgment, under the laws of the State

of Nevada, must necessarily include the costs of suit

and ten per centum damages for nonpayment of

taxes at the time as required by law, and an addi-

tional penalty of twenty-five per centum thereon as

heretofore shown, and such judgment will be a lien

as in other cases until fully paid, on all the property

of this plaintiff within the said Nye County, and

execution will be issued and levied thereon as in

other civil cases, and the property of this plaintiff

sold in satisfaction thereof, in like manner as in

other civil cases, to the great and irreparable injury

and damage of this plaintiff.

And that at all times until the final determination

of such suit, all of the taxes so as aforesaid levied

against this plaintiff in the County of Nye will be

and constitute a lien upon all such properties therein,

and a cloud upon plaintiff 's title thereto, which can-

not be removed without paying the same in full, to-

gether with the costs and penalties aforesaid.

VII.

That this enormous and grossly excessive valua-

tion and assessment, for assessment and taxation

purposes for the fiscal year 1914, fixed and estab-

lished, as aforesaid, by the said Nevada Tax Com-

mission as against this plaintiff's properties within

the State of Nevada, is, in reality, an attempt upon

the part of the said commission (in so far as the

said assessment is in excess of the true full cash

value of the plaintiff's properties in the State of



The Nevada-California Power Company. 21

Nevada), to tax and to cause the levy and collection

of a tax upon this plaintiff's interstate business,

hereinbefore described, in the State of Nevada, and

upon the right of this plaintiff to conduct and carry

on its said interstate business in that State ; and that

if the said assessment shall be permitted by this

Court to stand and be enforced as against this plain-

tiff and its properties [14] within the State of

Nevada, it will greatly embarrass the plaintiff in the

conduct of such business, and subject it to heavy and

irreparable loss and damage, and the public served

by it to great loss and inconvenience; that the said

assessment constitutes and is a direct burden on this

plaintiff's interstate business, aforesaid, and an

rniwarranted and unlawful interference therewith;

and that the said assessment, in so far as in excess

of the true full cash value of plaintiff's properties

within the State of Nevada, is, for the reason afore-

said, in violation of the Commerce Clause of the

Federal Constitution, and without any warrant or

authority of law whatever ; and this plaintiff hereby

sets up and pleads and relies upon the right and

privilege secured to it by the Third Clause of Sec-

tion Eight of Article One of the Constitution of the

United States, to carry on and conduct its inter-

state traffic and commerce, aforesaid, among the

States and between the States of California and

Nevada, free of the unlawful interference and di-

rect burden so, as aforesaid, attempted to be laid and

imposed thereon by the said commission.

VIII.

., That the plaintiff, by its authorized agent and offi-
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cers, appeared before the said Nevada Tax Cominis-

sion, at its regular October session aforesaid, and

applied for relief as against the valuation established

as aforesaid by the said commission at its regular

January session in 1914, of all of the properties of

this plaintijff within the State of Nevada, for assess-

ment and taxation purposes, but the said commis-

sion then and there not only denied this plaintiff any

relief whatever in respect to the said assessment,

but raised the same as hereinbefore stated.

WHEREFORE, this plaintiff says that he has no

plain, speedy or adequate remedy at law, nor any

remedy whatever in the premises save by the inter-

position of this Court in equity, as hereinafter

prayed.

TO THE END, THEREFORE, that plaintiff

may have that relief which it can only obtain in a

court of equity, and that the defendants may answer

the [15] premises and all and singular the things

herein contained (but not upon oath or affirmation,

the benefit whereof is hereby expressly waived by

plaintiff), the plaintiff now prays

:

1. That it be adjudged and decreed that the true

full cash value of all of the plaintiff's properties

within the State of Nevada at any time during the

year 1914 was and is the sum of One Million Two
Hundred and Twenty Thousand Eight Hundred
Forty-three Dollars ($l,220,843'.0O), or such other

sum as the Court may find to represent the truth in

that behalf.

2. That the aforesaid valuation of the properties

of this plaintiff, established or pretended to be estah-
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lished by the Nevada Tax Commission, aforesaid,

for the year 1914, was and is unjust and inequitable.

3. That the orders and each and all of the orders

and valuations of the said Nevada Tax Commission,

in so far as they purport to fix or establish or as-

sess any valuation for the year 1914, of this plain-

tiff's property within the State of Nevada, for as-

sessment and taxation purposes, in excess of sixty

per centum of One Million, Two Hundred and

Twenty Thousand, Eight Hundred Forty-three Dol-

lars ($1,220,843.00), or in excess of sixty per centum

of such other sum as to the Court may find in lieu

thereof, were and are wholly void and of no force or

effect.

4. That the defendant, Nathaniel K. Franklin,

in his capacity as Treasurer and ex-officio Tax Re-

ceiver of the said Nye County, be directed to accept

and receive of and from this plaintiff the said sum of

Six Thousand, Three Hundred Twenty-one and

25/100 Dollars ($6,321.25), heretofore tendered by

plaintiff, as aforesaid (or such other sum as the

Coiirt may adjudge in lieu thereof), in full payment

and satisfaction of all taxes levied or assessed as

against this plaintiff within the said Nye County for

the fiscal year 1914.

5. That it be adjudged and decreed that the plain-

tiff has no adequate remedy at law for the loss and

injury and damage which would result to it from

the threatened enforcement of the said valuations,

assessments and orders of the said Nevada Tax Com-

mission, as hereinbefore set forth, and that the said
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loss and injury and damage would be irreparable.

[16]

6. That it be adjudged and decreed that the plain-

tiff be granted writs, both temporary and permanent,

of injunction, to be issued out of and under the seal

of this Court, against the said defendants, and each

of them, enjoining and restraining them and each

of them and all persons acting by or under the au-

thority of any of the said defendants, or otherwise,

from enforcing said valuations or assessments or

orders of the said Nevada Tax Commission, or any

part thereof, as against this plaintiff, and from com-

mencing or prosecuting any action or actions at law,

or otherwise, for the enforcement of the said valua-

tions and assessments and orders, or for the collec-

tion of any tax claimed by the said County of Nye

thereunder.

7. That under and by virtue of Section 265 of the

Judicial Code of the United States a restraining

order may be granted against the said defendants

and all persons acting by or under their authority,

restraining them, as hereinbefore stated, until this

Honorable Court shall determine, upon motion and

hearing, whether a temporary injunction of like pur-

port and tenor, as hereinbefore prayed for, shall be

granted pendente lite; and that the plaintiff may
have such other or further or different relief as to the

Court may seem meet and the nature of the case may
require.

8. That this Honorable Court grant unto the plain-

tiff a writ of subpoena ad respondendum, to be issued

out of and under the seal of this Honorable Court,
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to be directed to the said defendants, commanding

them to appear before your Honor in this Honorable

Court on a certain day to be therein specified, and

then and there full, direct, true and perfect answers

make to all and singular the premises (but not upon

oath or affirmation, the benefit whereof is hereby ex-

pressly waived by the plaintiff)

.

And the plaintiff will ever pray, etc.

THE NEVADA-CALIFORNIA POWER
COMPANY,

By ARTHUR B. WEST,
Its Vice-president.

JOHN R. DIXON,
NE.WMAN JONES,

Solicitors,

Suite 316 First National Building, Riverside, Cali-

fornia. [17]

State of California,

County of Riverside,—ss.

Arthur B. West, being duly sworn, deposes and

says:

That he is the vice-president of the Nevada-Cali-

fornia Power Company, a corporation, which is the

plaintiff named in the above and foregoing bill of

complaint; that the name of said corporation has

been subscribed to said bill of complaint by the

affiant; that the said bill of complaint, and all and

singular the allegations therein contained, are true

of his own knowledge, except as to the matters

therein stated to be alleged upon information and

belief, and that as to those matters he believes it to
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be true ; and that he makes this verification on behalf

of said corporation.

ARTHUR B. WEST.

Subscribed and sworn to before me this 10th day

of December, 1914.

My commission expires March 26, 1917.

[Notarial Seal] J. H. W. WAEREN,
Notary Public in and for the County of Eiverside,

State of California.

[Indorsed] : No. A-32. In the District Court of

the United States, in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-

tion, Plaintiff, vs. Nathaniel K. Franklin, in His

Capacity as Treasurer and ex-officio Tax Receiver of

the County of Nye, in the State of Nevada et al..

Defendants. Complaint in Equity. Filed Decem-

ber 18th, 1914. T. J. Edwards, Clerk. John R.

Dixon, Newman Jones, Solicitors for Plaintiff, 316

First National Bank Building, Riverside, Cali-

fornia. [18]

Subpoena Ad Respondendum.

District of Nevada,—ss.

The President of the United States of America, to

Nathaniel K. Franklin, in his capacity as Treas-

urer and ex-officio Tax Receiver of the County

of Nye, in the State of Nevada, and John A.

Saunders, in his capacity as District Attorney

of the said County of Nye, and William M.

Grimes, in his capacity as Auditor of the said

County of Nye, GREETING:
You are hereby commanded that you personally ap-

pear before the Judge of our District Court of the
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United States for the District of Nevada, at the

courtroom of said court in Carson City, Nevada, to

answer unto a bill of complaint exhibited against

you in said court, by The Nevada-California Power

Company, a corporation, and to do further and re-

ceive whatever said Court shall have considered in

that behalf.

Witness the Honorable E. S. FARRINGTON,
Judge of the District Court of the United States for

the District of Nevada, and the seal of said court

hereunto afi&xed this 18th day of December, 1914,

and of the year of our Independence the lo9th.

[Seal] Attest: T. J. EDWARDS,
Clerk.

By H. D. Edwards,

Deputy.

JOHN R. DIXON,
NEWMAN JONES,

Solicitors for Complainant.

MEMORANDUM.
The defendants are required to file their answer

or other defense in the clerk's office at Carson City,

Nevada, on or before the twentieth day after service,

excluding the day thereof ; otherwise the bill may be

taken pro confesso.

T. J. EDWARDS,
Clerk.

By H. D. Edwards,

Deputy.

RETURN—MARSHAL'S RETURN.
I hereby certify and return that I served the with-

in Subpoena in Equity on the therein named N. K.
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Franklin as Treasurer and ex-officio Tax Receiver

of Nye County, Nevada, J. A. Saunders, as Dis-

trict Attorney of Nye County, Nevada, and Mrs. L.

Grimes, Chief Office Deputy, for and on behalf of

W. M. Grimes, as Auditor of Nye County, Nevada,

by handing to and leaving a true and correct copy

thereof, together with a certified copy of order to

show cause and restraining order, with each of them,

personally, at Tonopah, Nevada, on the 19th day of

December, 1914.

A. B. GRAY,
U. S. Marshal.

By A. B. Karns,

Deputy.

FEE.S.

3 Subpoenas 12.00

3 orders, etc 12.00

$24.00

[Indorsed] : No. A-32. U. S. District Court, Dis-

trict of Nevada. The Nevada-California Power

Company, a Corporation, vs. Nathaniel K. Frank-

lin, in His Capacity as Treasurer and Ex-officio Tax

Receiver of the County of Nye, State of Nevada et al.

Subpoena. Filed on Return. December 22, 1914.

T. J. Edwards, Clerk. By H. D. Edwards, Deputy.

Civil Docket No. 643. [19]
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(COPY.)

In the District Court of the United States, in and

for the District of Nevada.

No. A-32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye, in the State of Nevada , JOHN
A. SAUNDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. G-RIMES, in His Capacity as

Auditor of the Said County of Nye,

Defendants.

Amendment of Plaintiff's Complaint.

NOW COMES the above-named plaintiff, and by

leave of Court first had and obtained, amends its

original complaint on file herein as follows, to wit

:

The paragraph beginning with line 27 on page 11

of the said original complaint and ending with line

numbered 12 on page 12 thereof, is stricken out, and

in place thereof there is and shall be inserted a para-

graph reading as follows, to wit

:

''That this plaintiff has never paid the taxes,

or any part of the taxes so as aforesaid levied

and assessed against its property in the State

of Nevada or in the said County of Nye, but that

this plaintiff has heretofore, to wit, on the 14th
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day of December, 1914, tendered and offered to

pay to tlie said defendant, Nathaniel K. Frank-

lin, in his capacity as Treasurer and ex-of&cio

Tax Receiver of the said County of Nye, the

sum of Six Thousand Three Hundred Twenty-

one and 25/100 Dollars ($6,321.25), the same

being the amount justly, legally and equitably

leviable and collectible as against this plaintiff

in the said County of Nye for the fiscal year

1914, but that the said defendant, Nathaniel K.

Franklin, in his capacity aforesaid, then and

there failed and refused to receive the same and

ever since has and still does fail and refuse to

receive the same or any part thereof, and the

plaintiff herewith brings and deposits with the

Clerk of this Court the sum of Six Thousand

Three Hundred Twenty-one and 25/100 Dollars

($6,321.25), to be paid over to the said Nathaniel

K. Franklin, in his capacity aforesaid, [20]

as a payment on account of any sum which this

Court may find and adjudge to be justly, legally

and equitably leviable and collectible as against

this plaintiff for its taxes, payable in the said

County of Nye for the fiscal year 1914, when-

ever the said defendant will receive the same as

such payment on account."

THE NEVADA-CALIFORNIA POWER
COMPANY,

By ARTHUR B. WEST,
Its Vice-president.

JOHN R. DIXON,
NEWMAN JONES,

•
. Solicitors.
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State of California,

Comity of Riverside,—ss.

Arthur B. West, being first duly sworn, deposes

and says that he is Vice-president of The Nevada-

California Power Company, the plaintiff named in

the above and foregoing amendment of plaintiff's

original complaint in the above-entitled action ; that

the name of the said corporation has been subscribed

to the said amendment by the affiant; that the said

amendment and all and singular the allegations

therein contained are true of his own knowledge, ex-

cept as to the matters which are therein stated upon

information and belief, and that as to those matters

he believes it to be true ; and that he makes this veri-

fication in behalf of said company.

ARTHUR B. WEST.

Subscribed and sworn to before me this 18th day

of January, 1915.

[Notarial Seal] J. H. W. WARREN,
Notary Public in and for the County of Riverside,

State of California.

My commission expires March 26, 1917,

It is hereby stipulated that the above and fore-

going amendment may be filed as of the 8th day of

January, 1915.

GEO. B. THATCHER,
Attorney General.

J. A. SAUNDERS,
Dist. Attorney.

M. A. DISKIN,
Attorneys for Defendants.

Dated January 20th, 1915. [21]
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[Indorsed] : No. A-32, In the District Court of

the United States, in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-

tion, Plaintiff, vs. Nathaniel K. Franklin, in His

Capacity as Treasurer and Ex-officio Tax Receiver

of the County of Nye, in the State of Nevada, et al.,

Defendants. Amendment of Plaintiff's Complaint.

Filed January 8th, 1915. T. J. Edwards, Clerk.

By H. D. Edwards, Deputy. John R. Dixon, Isaac

B. Potter, Newman Jones, Attorneys for Plaintiff,

316 First National Bank Building, Riverside, Cali-

fornia. [22]

OFFICE.

In the District Court of the United States for the

District of Nevada.

THE NEVADA CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-Of&cio Tax Receiver of the

County of Nye, in the State of Nevada, and

JOHN A. SAUNDERS, in His Capacity as

District Attorney of the Said County of Nye,

and WILLIAM M. GRIMES, in His Ca-

pacity as Auditor of the Said County of Nye,

Defendants.

Answer.

Comes now the defendants above-named by their
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attorneys J. A. Sanders, M. A. Diskin and Geo. B.

Thatcher, and, for answer and defense to plaintiff's

complaint, admit, deny and allege as follows, to wit

:

I.

Answering paragi'aph I of said complaint admit

that this is a suit of a civil nature, in equity; deny

that it is a suit between a citizen of the State of

Wyoming and citizens of the State of Nevada, aris-

ing under the constitution and laws of the United

States, but on the contrary allege that said suit is a

suit by a citizen of the State of Wyoming against

the State of Nevada, and is a suit arising wholly

and solely under the laws and constitution of the

State of Nevada.

II.

Answering paragraph III of said complaint deny

that there is no original power of appraisement or

assessment of the property of said plaintiff, or of

any electric light and power company situate in the

State of Nevada, vested in any board or [23i] offi-

cers of the State of Nevada, or of any county there-

in, other than the Nevada Tax Commission, but on

the contrary allege that said property may be ap-

praised and assessed by the Nevada Tax Commis-

sion, or the said Nevada Tax Commission may dele-

gate said power to the various county assessors as

provided in Section 5 of said act; and defendants

further allege that by the terms of said act said

Commission established a unit valuation for the col-

lective properties of electric light and power com-

panies among other classes of public utility corpora-

tions and seeks to determine the aggregate amount
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of mileage operated within the State and the several

counties thereof, and apportion the same upon a

mile-unit valuation basis, and when so prepared the

number of miles so apportioned to any county are

by the terms of said Nevada Tax Commission Act

subject to assessment in the county in which they are

situated in accordance with the mile-unit valuation

so established by said Commission.

Deny that the Nevada Tax Commission is not by

the Act of March 20, 1913, or any other act of the

State of Nevada vested with any power of equaliza-

tion, either upwards or downwards, of the appraise-

ment or assessment theretofore fixed by it at its Jan-

uary session in each year. Deny that the power and

authority of said Commission is limited to equaliza-

tion of the valuations as established by county as-

sessors upon the kinds and classes of property

which it is within their power to assess ; but on the

contrary allege the fact to be that said Nevada Tax

Commission has full power to equalize for State

purposes at said October meeting or any continua-

tion thereof the valuation of all property which has

been established and corrected by county assessors

or county boards of equalization, and said Nevada

Tax Commission is especially authorized by Section

6 [24] of said Nevada Tax Commission Act and

it is their mandatory duty, to review the tax rolls

of the various counties as corrected by the county

boards of equalization, and they are specifically

given the power to raise or lower for the purpose of

state equalization the valuations therein established

by county assessors and county boards of equaliza-
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tion on any class of property or piece of property

in whole or in part; that the grant of the power of

original appraisement and valuation to the Nevada

Tax Commission of the classes of property enu-

merated in Section 5 of said act does not restrict or

take away the right of such property or the own-

ers thereof to equalization before county boards of

equalization, and such property is by and under the

laws of the State of Nevada subject to equalization

by such county boards, and thereafter for the pur-

pose of state equalization subject to review, correc-

tion and equalization by the Nevada Tax Commis-

sion.

III.

Answering paragraph IV of said complaint, ad-

mit the facts and allegations therein set forth, and

further and in connection therewith defendants al-

lege that they and each of them in their official ca-

pacity are state officers of the State of Nevada, whose

duty it is to handle the tax rolls of said county,

receive the taxes of said county, and maintain all

actions for and on behalf of said county of Nye and

the State of Nevada for the collection of taxes;

that said defendants are acting in such official ca-

pacity, representing the State of Nevada and its

political subdivision thereof in an official and admin-

istrative capacity and not otherwise; that said de-

fendants nor either nor any of them have any bene-

ficial interest in the subject of this action, and that

the State of [25] Nevada is the real party in in-

terest herein and in the subject of this action and in
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the taxes to be collected and the acts to be performed

by said officers.

IV.

Answering paragraph V of said complaint, de-

fendants deny that the full cash value of all of plain-

tiff's property situate at any time during the year

1914 in the State of Nevada is the sum of $1,220,-

845.00; and on the contrary defendants allege the

fact to be that the full cash value of all of plaintiff's

property situated at any time during the year 1914

in the State of Nevada and subject during said year

to assessment and taxation was and is the sum of

$3,700,733. Deny that there has been any unjust,

unlawful or any discrimination whatsoever or at all

in the assessment of the properties of the plaintiff

in this action in comparison or relation to the prop-

erty of other public utility corporations, light and

power companies, situated in the State of Nevada

for or during the fiscal year 1914; and on the con-

trary allege the fact to be that the assessment of

plaintiff's property, duly and regularly placed there-

on by the Nevada Tax Commission, the county board

of equalization and officers of said county defendant

and the State of Nevada, was and is a fair and just

valuation and assessment for the purposes of taxa-

tion for the fiscal year 1914, and was and is assessed

at the same equal rate of assessment as all other

property of a like character situate, being and op-

erated in the State of Nevada during the year 1914.

Deny that plaintiff or the property of plaintiff situ-

ated in the State of Nevada should be assessed and

valued for assessment and taxation purposes for the
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fiscal year 1914 at the sum of $732,506.00 and no

more ; but on the contrary allege the fact to be that

the property of said plaintiff [26] situated in the

State of Nevada subject to assessment and taxation

should be, and was and is assessed for the purpose

of taxation and assessment for the year 1914 at

$2,220,427.00. Deny that an unjust and unlawful

or unjust or unlawful discrimination will be or is

operated or placed against the plaintiff. Deny that

by reason of any assessment heretofore fixed and

placed against the property of the defendant in the

State of Nevada for the fiscal year 1914 plaintiff has

been and will be denied the equal protection of the

law, or is or will be compelled to pay an amount or

any amount in excess of its just proportion of taxa-

tion as compared with other public utility corpora-

tions and tax payers or at all within the State ol

Nevada.

V.

Deny that the said Nevada Tax Commission at its

January session in the year 1914 falsely and fraudu-

lently or falsely or fraudulently pretended to ascer-

tain and declare the full cash value of the properties

of the plaintiff situated within the State of Nevada

for the fiscal year beginning January 1, 1914, in

the sum of $1,492,815.00. Deny that thereupon or

at all in disregard and violation of law said Com-

mission proceeded and did on the 24th day of Janu-

ary, 1914, or at all establish the valuation of plain-

tiff's said property within the State of Nevada for

assessment and taxation purposes for said fiscal year

at sixty per cent of said pretended full cash value
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$895,089.00. Admit, however, that said valuations

were fixed duly and properly with the information

then on hand and available to said Commission at

the values aforesaid, and were apportioned to the

Counties of Nye and Esmeralda as set forth in para-

graph VI. Deny that said Commission unlawfully

or in disregard or violation of law established the

valuation of all [27] other property of like char-

acter in the State of Nevada for assessment and

taxation purposes at sixty per cent of the true full

cash value thereof as ascertained and declared by

said Commission as aforesaid. Deny that said Com-

mission willfully and falsely and fraudulently or

willfully or falsely or fraudulently pretended to as-

certain or declare and fix the full cash value of

plaintiff's property at the sum of $1,492,815.00, in or-

der that the valuation of plaintiff's said property so

declared by said Commission should be so greatly in

excess of the full true cash value that when valued

and assessed for taxation at sixty per cent thereof

the valuation fixed for assessment and taxation

purposes would still be greatly in excess of sixty

per cent of the full true cash value of plaintiff's

property. Deny that said Commission willfully, un-

lawfully and fraudulently or willfully or unlawfully

or fraudulently undertook or attempted to operate

an unlawful, unjustifiable and unconstitutional dis-

crimination against plaintiff. Deny that the state

and county taxes collectible within said County for

said fiscal year, if collected upon the basis of the

valuation for assessment and taxation purposes fixed

as aforesaid by the orders of said Commission, would
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fraudulently and unlawfully or at all deprive the

plaintiff of the equal protection of the laws of the

State of Nevada guaranteed by the Constitution of

the United States. Deny that plaintiff will suffer

great or irreparable or any injury at all thereby or

at all. Deny that the Nevada Tax Commission in

disregard and violation of law or its duties or power

or authority at its regular session in October, 1914,

fraudulently, wrongfully and unlawfully, or fraudu-

lently, wi-ongfully or unlawfully undertood, assumed

and pretended to equalize upwards its own original

and final appraisement and assessment of the prop-

erty of plaintiff for taxation purposes [28] wdthin

the State of Nevada. Deny that the appraisal and

assessment fixed said Commission at its January

meeting was a final appraisement. Deny that said

Board has not the power and right to equalize at its

October meeting the property of the plaintiff here-

in. Deny that said Nevada Tax Commission fraud-

ulently or unauthorizedly or unlawfully, or with any

unlawful, unauthorized or fraudulently design raised

its previous appraisement and assessment of plain-

tiff's property in the State of Nevada for taxation

purposes from the sum of $395,689 to $2,221,417.

Admit, however, that said Nevada Tax Commission

did for the purpose of equalization and fixing the

fair valuation of the property of plaintiff in pro-

portion to other property of like character and all

property of tax payers of the State fix for the pur-

pose of assessment and taxation the value of plain-

tiff's property in the State of Nevada at the sum of

$2,221,417, and admit that it apportioned said last-
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mentioned sum upon a mile-unit basis between the

counties of Nye and Esmeralda as set forth and con-

tained in said complaint, and certified an order of

such apportionment and change to the county au-

ditor of said county as set forth and contained in

said complaint. Deny that the appraisement and

assessment of $895,689 by the Nevada Tax Commis-

sion upon the plaintiff at its January meeting in

1914 was and is unjust and inequitable to the plain-

tiff. Deny that the increased valuation of appraise-

ment and assessment of $2,221,417 placed upon

plaintiff's property at its October session was or is

unjust or inequitable. Deny that if the plaintiff is

compelled to pay the state and county taxes and

other taxes levied for the year 1914 upon the basis

of said valuation it will thereby or at all be subjected

to great or irreparable or any injury, and deny that

it will be denied the equal protection of the laws of

[29] the State of Nevada guaranteed by the Con-

stitution of the United iStates. Deny that plaintiff

will thereby be compelled to pay or will be bearing,

in comparison with all other properties assessed in

the State of Nevada, and in comparison with the

properties of all other public utility corporations

named in Section 5 more than its just proportion of

taxes. Deny that the burden of the taxes thus im-

posed will be unequal or unjust or in contravention

of the Constitution of the State of Nevada, which

provides for a uniform and equal rate of taxation

and assessment. Deny that such assessment and

taxation will be in contravention of the Constitution

of the United States or of the State of Nevada, which
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guarantees the plaintiff and its property the equal

protection of the law. Deny that sixty per centum

of the true full cash value of plaintiff's property

situated at all times during the fiscal year of 1914

within the State of Nevada and subject to assess-

ment and taxation therein was and is the sum of

$732,506. Deny that the part or portion thereof

properly apportionable to said County of Nye upon

a mile-unit valuation basis as provided by law is the

sum of $268,932 and no more. Deny that the amount

of plaintiff's taxes for the County of Nye should

be the sum of $6,321.25 and no more; but on the

contrary allege that the amount of taxes justly due,

owing and payable from plaintiff to said county and

the State of Nevada is the sum of $19,174.31. Ad-

mit that plaintiff has never paid the taxes or any

part thereof. Admit that on the 14th day of De-

cember, 1914, plaintiff pretended to tender to the

defendant, the Tax Eeceiver and Treasurer of said

county, the sum of $6,321.25, demanding at the same

time and [30] coupling as part of said pre-

tended tender the condition that said Tax Receiver

receipt in full in full payment of all State, county,

district and other taxes of said company payable in

said county for the year 1914, a full, true and cor-

rect copy of said pretended tender being attached

hereto and made a part hereof and marked Exhibit

'*A." Deny that said amount was the full amount

justly, properly, legally or equitably leviable and

collectible against the plaintiff in said county for

the fiscal year 1914. Admit that said county treas-

urer and ex-offieio tax receiver in his capacity afore-
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said refused to receive the same in payment of plain-

tiff's taxes, and now and still refuses to receive and
accept the same upon the conditions made a part

of said tender. Deny that said amount is and was
the amount properly due and collectible as against

the plaintiff in said county for state, county and

other taxes for the fiscal year 1914. Admit that

said district attorney will in the name of the State

of Nevada imless restrained by this Honorable

Court commence action in the proper county for the

collection of said taxes and the full amount thereof

and for penalties and interests and costs of said

action as provided by law. Deny that the laws of

the State of Nevada contain no provision permit-

ting any suit against the State for the recovery of

any taxes illegally levied and paid under protest,

or contain no authority for the repayment by any

officer of any such taxes so illegally levied or paid;

and in that connection it is alleged that plaintiff

has a full, plan, speedy an adequate remedy at law

under the laws and statutes of the State of Nevada

for the recovery of such taxes paid under protest

under and by virtue of the provisions of Section 7

of the Nevada Tax Commission Act, Chapter 134,

of the Laws of 1913, and further has a full

and complete [31] remedy in the ordinary course

of law^ under and by virtue of the provisions of Sec-

tions 3657-8^9, 3660-1-2-3-4, of the Eevised Laws

of the State of Nevada, and plaintiff has a full,

plain, speedy and adequate remedy at common law

for the recovery of any taxes paid under protest or

under compulsion which may be unlaw^ful or exces-
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sive. Deny that if a judgment in such action com-

menced by said District Attorney should be in favor

of the plaintiff therein for no more than the amount

of taxes legally and properly assessable and leviable

against this plaintiff in said county, neverthless

such judgment under the laws of the State of Ne-

vada must include the costs of suit, ten per cent

damages for non-payment of taxes and an additional

penalty of twentyfive per cent; but on the contrary

alleges the fact to be that if the defendant in such

action or the plaintiff herein tendered a sufficient

amount to pay what should have been legally as-

sessed against the property it will save any penal-

ties and costs attaching. Admit that said taxes

constitute and are' a lien against the property of

plaintiff in said county. Admit that if judgment

be recovered thereon for the payment thereof said

property will be sold in satisfaction thereof. Deny,

however, that said lien constitutes a cloud on plain-

tiff's property. Admit that said lien cannot be re-

moved without paying the full amount of taxes due,

together with costs and penalties if they be awarded.

VI.

Answering paragraph VII, deny that said assess-

ment and valuation is enormous or grossly exces-

sive. Deny that said tax is levied for the purpose

or to cause a levy and collection of a tax upon plain-

tiff's interstate business. Deny that said tax con-

stitutes or is an unlawful burden upon the right of

plaintiff [32] to conduct and can-y on interstate

business in this state. Deny that the enforcement

of said tax and said assessment aforesaid will
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greatly or at all embarrass plaintiff in the conduct

of its business, or subject it to heavy or irreparable

or any loss whatsoever. Deny that the public will

thereby or at all be caused great loss or inconveni-

ence. Deny that said assessment constitutes or is

a direct burden upon plaintiff's interstate business.

Deny that said assessment or taxation is an unlaw-

ful interference therewith. Deny that said assess-

ment and taxation is in violation of the Commerce

Clause of the federal constitution. Deny that said

taxation or assessment in any manner or at all in-

terferes or constitutes a burden upon the interstate

traffic, commerce or business of the plaintiff herein.

And for further defense defendants allege:

I.

That plaintiff has a plain, speedy and adequate

remedy in the ordinary course of law in the courts

of the State of Nevada under and by virtue of the

provisions of Section 7 of Chapter 134 of the Laws

of 1913 of the iState of Nevada, the Nevada Tax Com-

mission Act; and has a plain, speedy and adequate

remedy in the ordinary course of law under and by

virtue of the provisions of Sections 3657 to 3664,

inclusive, of the Revised Laws of the State of Ne-

vada ; and has a plain, speedy and adequate remedy

in the courts of the State of Nevada under and by

virtue of the common law; to recover back any ex-

cessive tax, penalty or fine imposed; and as a fur-

ther defense and by way of demurrer defendants al-

lege that said complaint does not state facts suffi-

cient to constitute a cause of action against defend-

ants or either or any of them, or facts sufficient to
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entitle the plaintiff to the remedy or relief applied

for. [33]

n.

That this Court has no jurisdiction of the person

of the defendants or the subject of the action in that

said defendants are mere ministerial and adminis-

trative officers of the State of Nevada and of its

political subdivisions the counties; and said action is

an action against the State of Nevada, and is con-

trary to and in violation of the inhibitations of the

provisions of the Eleventh Amendment to the Con-

stitution of the United States.

WHEREFORE, defendants pray that said action

be dismissed and for their costs herein incurred.

GEO. B. THATCHER,
Attorney General.

J. A. SAUNDERS,
District Attorney.

M. A. DISKINS,

Attorneys for Defendants, [34]

State of Nevada,

County of Ormsby,—ss.

J. A. Saunders, being first duly sworn, deposes

and says; that he is District Attorney of the county

of Nye, State of Nevada, and one of the defendants

in the above entitled action; that he has read the

foregoing answer and knows the contents thereof;

that the same is true of his own knowledge except as

to these matters therein stated upon information or

belief, and as to those matters he believes it to be

true.

J. A. SAUNDERS.
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Subscribed and sworn to before me this 8 day of

January, A. D. 1915.

T. J. EDWARDS,
Clerk U. S. District Court, District of Nevada.

By H. D. Edwards,

Deputy. [35]

Exhibit "A" to Answer.

Goldfield, Nevada, December 14th, 1914.

Mr. Nathaniel K. Franklin,

Treasurer & Ex Officio Tax Collector,

Nye County, Nevada,

Tonopah, Nevada.

Dear Sir:

The Nevada-California Power Company herewith

tenders the sum of $6,321.25 in full payment of aU

State, Coimty, District and other taxes of said Com-

pany payable in said County of Nye for the year

1914, and asks that the same be received and that

thereupon you issue to said company a receipt in full

for all of said taxes, and, in case, you decline so to

do, please state your reason for refusing.

Yours very truly,

THE NEVADA-CALIFORNIA POWER
COMPANY,

By T. B. MECHLING,
District Manager.

The tender this day made of $6,321.25 in payment

of the taxes mentioned above is refused, because

said amount is insufficient to pay and satisfy said

taxes.
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December , 1914.

Treasurer & Ex Officio Tax Collector of Nye County,

Nevada.

[Endorsed] : No. A.-52. In the District Court of

the United States for the District of Nevada. The
Nevada California Power Company, a Corporation,

Plaintiff, v. Nathaniel K. Franklin, et al., Defend-

ants. Answer. Filed January 8, 1915. T. J.

Edwards, Clerk. By H. D. Edwards, Deputy. Geo.

B. Thatcher, Attorney-General, Attorney for De-

fendants, Carson City, Nevada. [36]

In the District Court of the United States, in and

for the District of Nevada.

No. A-31.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

JOSEPH HAMILTON, in His Capacity as Treas-

urer and ex-officio Tax Receiver of the

County of Esmeralda, in the State of Nevada,

and MICHAEL A. DISKIN, in His Capacity

as District Attorney of the said County of

Esmeralda, and CLYDE P. JOHNSON, in

His Capacity as Auditor of the said County of

Esmeralda,

Defendants.
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No. A-32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye, in the State of Nevada, and

JOHN A. SANDERS, in His Capacity as Dis-

trict Attorney of the said County of Nye, and

WILLIAM M. ORIMES, in His Capacity as

Auditor of the said County of Nye,

Defendants.

Opinion of Farrington, D. J.

Filed June 19, 1916.

Mr. JOHN R. DIXON and Mr. NEWMAN JONES,
for Plaintiffs.

Mr. GEORGE B. THATCHER, Attorney General

of Nevada, Mr. J. A. SANDERS, District At-

torney of Nye County, Mr. M. A. DISKIN,
District Attorney of Esmeralda County, for

Defendants. [37]

FARRINGTON, District Judge:

June 24th, 1914, the Nevada Tax Commission es-

tablished the full cash value of plaintiff's property

within this State at $1,492,815. Sixty per cent of

this was taken for the purposes of taxation, making
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the assessed value $895,689. As between the inter-

ested counties, this amount was apportioned $328,-

689 to Nye, and $565,000 to Esmeralda.

Mr. Shaughnessy, chairman of the Tax Commis-

sion testifies that "in finding the said $1,492,815, as

the full cash valuation of complainant's property,

and $895,689 for assessment purposes, the Commis-

sion took into account its non-physical values as well

as the purely physical elements. The sum taken

therefor was beheved to cover the overhead costs in-

curred in the construction of the property, and also

the franchise element contemplated by section 5 of

the Tax Commission Law, in making up the collec-

tive unit valuation of the Power Company's prop-

erty."

In October, 1914, the Power Company appeared

before the Commission, complaining that this valua-

tion was excessive and would operate as milawful,

unjustifiable and unconstitutional discrimination,

whereby it would be deprived of the equal protec-

tion of the laws of the State of Nevada. Instead of

reducing the valuation, the Commission raised it to

$3,700,713, sixty per cent of which, or $2,221,417,

was fixed as the value for purposes of taxation.

The effect of this change was to increase the Nevada

tax of complainant from $21,850.29 to $53,517.82.

The Power Company then brought the present suits,

one against Joseph Hamilton, in his capacity as

Treaasurer and ex-officio Tax Receiver of the County

of Esmeralda, and Michael A. Diskin, in his capacity

as district attorney of the said County of Esmeralda,

and Clyde P. Johnson, in his capacity as auditor of
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the said County of Esmeralda, and the other against

Nathaniel K. Franklin, in his capacity as treasurer

and ex-officio Tax Receiver of the county of Nye,

and John A. Sanders, in his capacity as district at-

torney of the said county of Nye, and William M.
Grimes, in his capacity as auditor of the said county

of Nye. [38] In each the prayer was that it be ad-

judged that the full cash value of plaintiff's prop-

erty in Nevada at any time during the year 1914,

was and is the sum of $1,220,843 ; that the valuation

fixed for that year by the Nevada Tax Commission

was and is unjust and inequitable, and in so far as

it exceeds sixty per cent of said $1,220,843, it is

wholly void, and of no force or effect; that com-

plainant be granted writs of injunction, both tempo-

rary and permanent, restraining the enforcement of

the valuations or orders of the Nevada Tax Com-

mission as against plaintiff, or from commencing or

prosecuting any action or actions at law for the en-

forcement of said valuations and orders, or for the

collection of any tax claimed thereunder; and that

the Treasurer of Nye County be directed to accept

and receive $6,321.25, and the Treasurer of Esmer-

alda County $11,328.60, or such other sums as the

Court may adjudge, in full payment of all taxes

levied or assessed against plaintiff within said

counties for the year 1914.

Both suits are now before the court on complain-

ant's application for orders of injunction pendente

lite. Both applications have been heard together,

and will be disposed of in this opinion.

(1) Complainant is a corporation organized and
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existing under the laws of the State of Wyoming; all

the defendants are residents and citizens of Nevada.

The amount in controversy in each case exceeds

three thousand dollars. The cases, therefore, are

within the jurisdiction of this Court, unless they are

in reality suits against the State, and therefore

within the inhibition of the constitutional amend-

ment which declares the judicial power of the

United States shall not extend to suits against a

State.

It would be an unfortunate construction of this

amendment which would prohibit application to

Federal courts to protect rights guaranteed by the

Federal Constitution itself, when illegally invaded

by state or County officials. These are not suits

against the State, but against individuals, threaten-

ing wrong under color of authority from the State.

It is alleged, and admitted, that unless restrained,

defendants would levy on complainant's property,

advertise it as dehnquent, take each step prescribed

by statute for the enforcement of [39] taxes ex-

ceeding three hundred dollars, and thus compel pay-

ment of the taxes here complained of. If the assess-

ment be illegal, excessive and fraudulent, defend-

ant' acts thereunder and in connection therewith, if

purely ministerial, will constitute a trespass. If the

suits were against an official, as representative of the

State, not specially charged with the execution of

the injurious acts, or threatening to perpetrate

them, then the State would be the real party in in-

terest, and the real defendant. In that event, both

suits could be dismissed, because, as we know, the
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State cannot without its consent, be brought into

court at the suit of a private individual. On the

other hand, when a state or county official has com-

mitted, or is threatening to commit, an illegal or un-

constitutional act under color of authority from the

State, he is shielded by none of the State's immunity
from suit; he becomes himself an actor; he incurs

the liability of, and may be proceeded against as the

principal tort feasor.

In Hopkins v. Clemson Agricultural College, 221

U. S. 636; 35 L. R. A. (N. S.), 243, 249, the rule and

its reasons are thus clearly stated:

"Immunity from suit is a high attribute of

sovereignity—a prerogative of the state itself

—

which cannot be availed of by public agents

when sued for their own torts. The 11th

Amendment was not intended to afford them

freedom from liability in any case where, under

color of their office, they have injured one of the

state's citizens. To grant them such immunity

would be to create a privileged class, free from

liability for wrongs inflicted or injuries threat-

ened. Public agents must be liable to the law,

unless they are to be put above the law. For

how can these principles of individual liberty

and right be maintained if, when violated, the

judicial tribunals are forbidden to visit penal-

ties upon individual offenders—whenever they

interpose the shield of the state?—The whole

frame and scheme of the political institutions of

this country, state and federal, protest against

extending to any agent the sovereign's exemp-
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tion from legal process. Poindexter v. Green-

how, 114 U. S. 270, 291.

"The many claims of immunity from suit

have therefore been uniformly denied, where

the action was brought for injuries done or

threatened by pubUc ofdcers. If they were in-

deed agents, acting for the state, they—though

not exempt from suit—could successfully de-

fend by exhibiting the vaUd power of attorney

or lawful authority under which they acted.

Cunningham v. Macon & B. R. Co. 109 U. S. 446,

452. But if it appeared that they proceeded

under an unconstitutional statute, their justi-

fication failed and their claim of immunity dis-

appeared on the production of the void statute.

Besides neither a state nor an individual can

confer upon an agent authority to commit a

tort, so as to excuse the perpetrator. In such

cases the law of agency has no appUcation—the

wrongdoer is treated as a principal, and individ-

ually liable for the damages inflicted, and sub-

ject to injunction against the commission of acts

causing irreparable injury." [40]

In Taylor v. L. & N. R. Co., 88 Fed. 350, 356, it was

sought to enjoin certain state officers from certify-

ing a tax under color of a state law claimed to be

Yoid. Judge Taft, speaking for the Circuit Court of

Appeals, said:

"This is not a suit against the State. It is a

suit against individuals, seeking to enjoin them

from doing certain acts which they assert to be

• by authority of the state, but which the com-



54 Nathaniel K. Franklin et al. vs.

plainant avers to be without lawful authority."

In Coulter v. Weir, 127 Fed. 897, 907, where it was
alleged that the tax was void, and that unless re-

strained the state auditor would certify it to various

counties and municipalities. Judge Lurton said:

"This suit is clearly maintainable so far as it

seeks to enjoin the defendant from certifying

the assessments complained of to the coimty

court clerks. The suit to that extent is a suit

against Coulter as an individual, and the object

is to restrain him from certifying the assess-

ments made by the state board, which he claims

he is required to do by the law of the state, but

which the complainants say is not a valid

authority, Coulter must therefore justify him-

self by showing, if he can, that the authority

under which he claims to act was sufficient.

"If the defendant had been about to take

some step under color of the law tending to com-

plete the assessment, or if he had been author-

ized to seize property and was about to do so,

then he was assuming the case to be with the

complainants on the merits, about to commit a

trespass for which he would be individually

liable, and in a proper case equity might enjoin

his proposed action upon the ground of his want

of legal authority. ... So far, however, as

the bill seeks to restrain the defendant from

certifying an alleged illegal valuation and as-

sessment to the clerks of the several counties as

a basis for further local taxation, the suit is not
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one against the state, but against the defendant

as an individual. Whether it is to be sustained

in that aspect will depend upon the merits. '

'

The distinction between suits against officers as

representatives of the state, and suits against offi-

cers threatening in the name of the state to do illegal

and unconstitutional acts, is recognized in the au-

thorities cited by defendants.

For instance, in Ex parte Ayer, 123 U. S. 443, 444,

it is said:

"The court does not intend to impinge upon

the principle which justifies suits against in-

dividual defendants who, under color of the

authority of unconstitutional state legislation,

are guilty of personal trespass and wrongs; nor

to forbid suits against officers in their official

capacity either to arrest or direct their official

action by injunction or mandamus, where such

suits are authorized by law, and the act to be

done or omitted is purely ministerial, in the per-

formance or omission of which the plaintiff has

a legal interest." [41]

In Fitts V. McGhee, 172 U. S. 516, 529, 530, the

court says:

"Upon examination it will be found that the

defendants in each of these cases were officers of

the State, specially charged with the execution

of a state enactment alleged to be unconstitu-

tional, but under the authority of which, it was

averred, they were committing or were about to

i
commit some specific wrong or trespass to the
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injury of the plaintife's rights. There is a wide
difference between a suit against individuals,

holding official positions under a State, to pre-

vent them, under the sanction of an unconstitu-

tional statute, from committing by some posi-

tive act a wrong or trespass, and a suit against

officers of a State merely to test the constitu-

tionality of a state statute, in the enforcement

of which those officers will act only by formal

judicial proceedings in the courts of the State.

In the present case, as we have said, neither of

the State officers named held any special rela-

tion to the particular statute alleged to be

unconstitutional. They were not expressly

directed to see to its enforcement."

In Union Trust Co. v. Steams, 119 Fed. 791, 793,

this language occurs:

"There is a class of cases in which the Su-

preme Court has held that a suit against state

officers was not a suit against the state. The

principle governing these cases is not applicable

to the present suit. Briefly stated, that prin-

ciple is that such officers, as individuals, have

committed, or are about to commit, a wrong or

trespass, for which they are personally liable

in a suit at law or in equity."

In the light of these authorities, the mere fact that

the State is much concerned in this litigation is no

reason why county officials should not be restrained

from the commission of wrongs and injuries to com-

plainant, though done in behalf of the state.
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To the same effect see:

5 Pomeroy Eq. Jurisp., sec. 366;

Gregg V. Sanford, 65 Fed. 151, 154;

Reagan v. Farmers Loan & Trust Co., 154

U. S. 362, 391;

Harrison v. St. L. & San F. R. R. Co., 232

U. S. 318.

(2) Mr. Shaughnessy, Chairman of the Nevada
Tax Commission, testifies that at the October meet-

ing of that body, the value of the property in ques-

tion was found by ascertaining the net profits of the

Power Company for the year ending June 30th,

1914; it then "ascribed 85 per cent of those net

profits to the State of Nevada, and capitalized that

85 per cent on a ten per cent basis."

The calculation in detail was as follows:

"I have given gross earnings for the fiscal year

ending June 30, 1914, $992,928. Thereafter the fol-

lowing deductions were [42] taken: Operating

expenses, $339,115; taxes, $18,435; annuity or return

on the property, 4 per cent, on $5,000,000, total plant

valuation claimed, or $200,000, making total deduc-

tions $557,550. Taking that amount from gross

earnings leaves net income of $435,378. Taking 85

per cent of that as creditable to Nevada, gives $370,-

071.30 and that capitalized at ten per cent will give

$3,700,713, 60 per cent of that, which was taken for

assessment purposes, gives $2,220,427. Then there

is detail there 'Less original assessment ordered on

roU June 24, 1914, $895,689' leaves $1,324,738, which

is the corrected net increase ordered on the tax rolls

of Nye and Esmeralda counties on November 14th."
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Elsewhere Mr. Shaughnessy testifies that the five

million dollars allowed, " represents pretty closely

the appraised valuation claimed for rate fixing pur-

poses before the Public Service Commission of

Nevada by complainants." He also explains the

annuity of $200,000 as an allowance to cover depre-

ciation. When asked why 85 per cent of the Power

Company's profits were credited to Nevada, he

replied:

"It is upon the testimony given by Mr. Cooper be-

fore the Commission on October 22d, and is predi-

cated upon the fact that practically all of the earn-

ings of the Nevada-Cahfomia Power Company are

made within Nevada, notwithstanding the fact that

the generating plant itself is located within Cali-

fornia upon Bishop Creek, in Inyo County, and

necessarily a certain amount of the transmission

mileage is located within that State. The Califor-

nia taxing authorities, for the purpose of assuring

their amount of taxes due in that State, put on a

computed tax in lieu of a tax upon the body of the

property. There they find the proportion of the

earnings creditable to California by the proportion

of the transmission line mileage within the State of

California to the total transmission line mileage of

the system."

Mr. Cooper's testimony before the Tax Commis-

sion, referred to by Mr. Shaughnessy, was as follows:

''Mr. SHAUGHNESSY.—What proportion of

your taxes do you pay to £43] California?"

"Mr. COOPER.—You mean the percentage of

taxes of the entire company ?
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''Mr. SHAUGHNESSY.—Yes. What percent-

age in California do you pay upon ?

"Mr. COOPER.—Why, the laws in California are

based upon the gross earnings. On a company such

as ours, an interstate company, the tax is paid on the

ratio of the mileage in the State of California to the

whole.

''Mr. SHAUGHNESSY.—What is that ratio?

"Mr. COOPER.—On the basis of the interstate

mileage 1

"Mr. SHAUGHNESSY.—Yes. What is that

ratio ?

"Mr. COOPER.—The ratio—I don't recall the

exact ratio, but I am under the impression it is some-

where around 13% of our total interstate business.

In addition to which we have to pay on the gross

value percentage on revenue entirely within the

State of California.

"Mr. SHAUGHNESSY.—Then 13% of the gross

earnings made in Nevada are taxed upon the gross

earnings basis in California as your assessment in

that State?

"Mr. COOPER.—Approximately that. I would

not be certain of that percentage.

"Mr. SHAUGHNESSY.—And the gross earn-

ings for the last fiscal year period are what ?

"Mr. COOPER.—I haven't the figures of the

earnings with me.

"Mr. SHAUGHNESSY.—You are sure that per-

centage factor of 13% is about correct ?

"Mr. COOPER.—I would not like to go on record

as to the amount because I did not know the question
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would be raised, but it is somewhere around 13% or

15%, I am not positive.

"Mr. SHAUOHNESSY.—You are assessed this

year upon a full cash valuation basis of $1,492,815,

and taking 60% of that, your total assessment, or

your assessed valuation, is $895,689. Your net earn-

ings for the previous year from operations were

$733,434; your taxes were $16,500. Figuring de-

preciation at 4%, which is in excess of [44] the

factor found by Mr. Gillette, on a $5,000,000 plant

valuation, we find the depreciation is $200,000, or a

total, including taxes, of $216,500, which, taken from

the net earnings from operation, leaves the net in-

come $515,934. Assuming there is 14% taken from

that—I have figured 14% for California—it leaves

the net earnings creditable to the State of Nevada

—

or the net income—$392,160. Now, if the it capi-

talized at 10% (the highest capitalization factor used

by any State in the United States for determining

franchise value), it will give a valuation of $3,921,-

600. What would you say to an assessment of that

kind?

"Mr. COOPER.—Well, but I don't see how the

State of Nevada is justified in taking into considera-

tion property that is not owned in the State.

"Mr. SHAUGHNESSY.—But a property is

worth what it will earn, Mr. Cooper.

"Mr. COOPER.—It may be. But the valuation

of our California property ought not to enter into

the taxation of Nevada, and the earning ability of

the plant in California.

"Mr. COLBURN.—^Where is your largest market

•—California?
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"Mr. COOPER.—At the present time our largest

market is in Nevada, although our California mar-

ket is increasing rapidly."

Complainant's property in the main, consists of

water rights, pipe-lines, flumes, canals, reservoirs, a

generating plant and lines of transmission and dis-

tribution. Practically all of this property, except

about 85 per cent of the transmission lines, is sit-

uated in California; and more than two-thirds of

the value of the entire property is in that State.

The Tax Commission found the net earnings of the

company for the fiscal year ending June 30, 1914,

were $435,378.00; capitalizing this at lO^o, the total

value is $4,353,780, January 29th, of the same year,

the value of this property was ascertained by the

Public Service Commission of Nevada for rate-mak-

ing purposes. Mr. Shaughnessy, who was then and

still is a member of that Commission, wrote the de-

cision. The fair present value of the physical prop-

erty of the company in both states, the value on

which it should be permitted to earn a reasonable

income, [45] he found to be $3,318,985.

The company claimed $1,412,000 as the value of its

water rights, but Mr. Shaughnessy refused any al-

lowance therefore in excess of original cost, which

he fixed at $225,385. The remaining $1,186,615 he

rejected as unearned increment. He was of the

opinion that water rights should be treated as a fran-

chise, and not valued above their original cost.

Commissioner Bartine and Commissioner Simmons,

constituting the majority of the Commission, held

that water rights should be valued at what they are
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worth. They joined in the order fixing rates, be-

cause they were of the opinion that the rates pre-

scribed would yield a fair return on the entire val-

uation, even if the full value of the water rights were

included therein.

If the value of the water rights be added to the

total value of other tangible property of the com-

pany in both States, we shall have about $4,505,600,

which slightly exceeds $4,353,780, the value ascer-

tained by capitalizing net earnings at 10 per cent.

These figures fairly measure the value of the com-

pany's physical property in both states. The evi-

dence shows clearly that more than two-thirds of this

property is located in California.

The whole of this valuation was evidently placed

on the transmission and distributing lines, and 85

per cent of it, or $3,700,713, credited to Nevada.

Some of the reasons suggested for this do not even

enjoy the merit of plausability. If it be said this

course was taken in order to reach intangible or

franchise values in Nevada, it may be admitted that

a figure reached by capitalizing net earnings should

include the value of the franchise as well as the value

of the tangible property, but in this case the value

so found is less than the value found by the Public

Service Commission for the purely physical features

of the property. There is no room in $4,353,780 for

intangible value.

It is futile to urge that 85 per cent of the com-

pany's income is earned in Nevada. There is no evi-

dence to that effect. Eighty-five per cent of the in-

come may be collected in Nevada because Nevada
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affords the company its principal market. The

Commission utterly ignored the fact that the com-

pany earns a part of its income [46] by the use of

its water rights, reservoirs, ditches, pipe-lines and

power plant. The company is engaged in two lines

of business: It is a manufacturer, and as such its

entire business is in California; there it generates

all its power. It is also engaged in transmitting to,

and selling electric power in southern Nevada. If

Nevada can capitalize all the net earnings of the

company, both as a manufacturer in California and

as a distributer in Nevada, and appropriate 85 per

cent of the capitalized value for assessment and taxa-

tion, why may not the Tax Commission of California

with equal justice, capitalize the gross earnings of

the company in both States, and take the entire value

thus ascertained, because all the property used in

manufacturing the company's product is situated in

that State? Furthermore, if 85 per cent of the

company's income is earned in Nevada, it neces-

sarily follows that the earning power of each dollar

invested by the company in Nevada transmission

lines is more than eleven-fold greater than the earn-

ing power of each dollar invested in the California

water rights and power plant.

If the ownership of the power plant and trans-

mission lines had been severed, it is not likely that

the earnings of the fonner would have been used as

a basis for ascertaining the value of the latter.

Probably the Commission would have applied the

rule thus : From the total receipts it would have de-

deducted taxes, expenses, depreciation, and the
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amount paid to the owner of the generating plant

for electric current; the remainder—the net i3ro-

ceeds—fairly capitalized, would constitute the

value of the transmission lines, and this amount

would have been apportioned between Nevada and

California on a transmission line ratio. True, the

power plant and water rights are serviceable to the

company in its southern Nevada business^ but they

constitute no portion of the transmission and dis-

tributing lines. They bear the same relation to the

lines that the fields, forests and mines bear to a rail-

road; they furnish the product for transportation.

Without such product the lines are of little or no

value. The abundance of this product, and the ex-

tent of the market therefor, are material elements

in fixing the value of the lines; [47] and likewise

the existence of the lines, and the market to which

they bring the electricity, are important factors in

determining the worth of the power plant and water

rights. This relationship does not, however, in my
judgment, authorize the Nevada Commission to

spread the entire value of the power plant and water

rights over the transmission lines.

As I have already said, the Tax Commission at its

meeting in June, 1914, fixed the full cash value of

the company's property in Nevada at $1,492,815.

In December of the same year, the value was fixed

at $3,700,713. It is suggested that during the inter-

val, and in September, the annual report of the com-

pany for the fiscal year ending June 30, 1914, had

been received, in which it appeared that the com-

pany was enjoying a gross income of $992,928, and
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a net income of $557,550 ; and that it was not until

September "that the actual condition of this cor-

poration, so far as its net revenue during that period

of the year, was actually at hand for the benefit of

the Tax Commission."

It is not unreasonable to assume that at the June

meeting, when the valuation of $1,492,815 was fixed,

the Commission had before it the Company 's report

for the fiscal year ending June 30, 1913, in which it

appeared that the gross earnings of the company for

that year amounted to $947,096, and the net earn-

ings to $533,435. The difference in the net earnings

for the two years is not so large, standing by itself,

as to suggest a raise in the valuation of over

$2,200,000.

It is difficult to escape the inference that the Tax

Commission at its December meeting, was making

an original assessment, rather than equalizing values

previously found.

It is impossible to conclude that the Commission

making the assessment for 1914 considered anything

but the earnings of the company. The evidence

shows that the assessment of the property in Cali-

fornia was based on gross earnings, and that the

tax paid in California was in the ratio of the trans-

mission mileage in that State to the whole mileage

owned by the company. California took [48]

about 15% ; the Nevada Commission then attempted

to absorb the remaining 85%. This State has no

power by any method or process known to the law to

gather to itself any tax on real property situated

in California, because the authorities of that State
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fail to properly or adequately assess it.

It is not apparent that the valuation complained

of included any assessment of intangible property.

Furthermore, the method pursued, in view of the

valuation fixed by the Public Service Commission

of Nevada, does not indicate any purpose to reach

intangible values. Ascribing 85% of complainant's

net earnings, or 85% of its property, to Nevada, and

claiming a portion thereof as intangible property,

does not change the essential nature of the transac-

tion. It was nothing more than an undertaking to

appropriate for purposes of taxation property lo-

cated in California. The entire value of power

plant, reservoirs, water rights and transmission

lines ascertained by capitalizing earnings of the

whole property, was attributed to the transmission

lines, and 85% of the total value was taken for

Nevada, because 85% of the transmission lines are in

Nevada.

Keokuk Bridge Co. v. People, 43 N. E. 691, was

an action to recover judgment for taxes assessed on

property consisting of a bridge across the Mississippi

River between Illinois and Iowa. The Illinois as-

sessment described the portion of the bridge claimed

to be assessable in that State as extending "to the

State line between the States of Illinois and Iowa,"

but did not state the length of the part so taken.

The evidence disclosed that the part so valued ex-

tended to the draw, and about eight hundred and

fifty feet west of the true State line, and thus into

the State of Iowa. The lower court allowed the as-

sessment record to be amended so as to precisely de-
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scribe that part of the bridge in Illinois, but the val-

uation remained as before. Reversing the decision

of the trial court, Justice Baker, speaking for the

Supreme Court of Illinois, said

:

'

' In the case at bar, the bridge, from the State

line to the east end of the draw span, was not

within the limits and jurisdiction of this State,

and there was no power or authority to assess

the same for taxation in this State. Said prop-

erty was not subject [4&] to taxation here.

The effect of including its value in the valuation

that was made by the assessor was to render the

assessment invalid. It would work an injustice

and a fraud upon the rights of appellant to sell

that part of its 'bridge that is in this State for

the purpose of paying a tax levied here, upon

the value of its tangible property in Iowa, while

at the same time such tangible property in Iowa

is liable to taxation and sale in that State."

(3) The Courts have frequently held it proper

to value the entire holdings of an interstate carrier,

wherever located, as a unit, and to impute to the

property of the carrier within the taxing State, a

fair proportion of the aggregate value. In face, it

is doubtful whether a reliable estimate of the true

value of any fractional portion of such a property

could be made in the absence of data showing the

value of the whole.

In State Railroad Tax Cases, 92 U. S. 575, 608,

where the distribution involved was among certain

subordinate jurisdictions in the State of Illinois,

Mr. Justice Miller said:
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*'It may well be doubted whether any better

mode of determining the value of that portion

of the track within any one county has been de-

vised than to ascertain the value of the whole

road, and aportion the value within the county

by its relative length to the whole,"

In Pittsburgh, etc.. Railway Co, v. Backus, 154

U. S. 421, 430, Justice Brewer uses this language

:

"It is ordinarily true that when a railroad

consists of a single continuous line, the value of

one part is fairly estimated by taking that part

of the value of the entire road which is meas-

ured by the proportion of the length of the par-

ticular part to that of the whole road. This

mode of division has been recognized by the

Court several times as eminently fair."

In Fargo v. Hart, 193 U. -S. 490, 499, Mr. Justice

Holmes says:

"It is held reasonable and constitutional to

get at the worth of such a line in the absence of

anything more special, by a mileage propor-

tion.
'

'

(4) It is significant that while the judges recog-

nize the rule stated as being "eminently fair, rea-

sonable and constitutional," and possibly "the best

method which has been devised," they suggest ex-

ceptional cases in which its application would be

improper.

For example, in the Fargo ease, supra, at page 499,

Mr. Justice Holmes says

:

"It is obvious, however, that this notion of

organic unity may be made a means of unlaw-
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fully taxing the privilege of property outside

the State, under the name of enhanced value or

good will, if it is not closely confined to its true

meaning. So long as it fairly may be assumed

that the different parts of a line are about

[50] equal in value a division of mileage is

justifiable. But it is recognized in the cases

that if for instance a railroad company had

terminals in one state equal in value to all the

rest of the line through another, the latter state

could not make use of the unity of the road to

equalize the value of every mile. That would be

taxing property outside of the state under a pre-

tense.
'

'

In the last case the State of Indiana had taxed the

American Express Company for its intangible assets,

and had ascertained their value by taking a mileage

proportional part of all the assets, including securi-

ties worth fifteen and one-half million dollars, which

were located in New York, and were claimed by the

company not to be used in its business. The State

officials, however, contended that the securities were

used by the company as a part of the necessary capi-

tal in its business, and as a part of its profit-produc-

ing plant. The Supreme Court, however, held that

the effect of the State's action was to tax property

outside the State, and that an injunction should be

granted. It is also worth mentioning that the Ex-

press Company insisted that total mileage should

include ocean as well as land lines of traffic. This

proposition was rejected because of the radical dif-

ference between the two classes of mileage.
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In Western Union Tel. Co. v. Taggart, 141 Ind.

281 ; 60 L. R, A. 671, the constitutionality of an In-

diana statute was attacked on the ground that it per-

mitted and required the assessment and valuation of

property outside the State. Replying to this, the

Court said: (pp. 607-8.)

"The act, it is true, provides a method of val-

uation—the mileage method—as a basis for the

taxation of certain property within the State of

Indiana. But this is simply a means for de-

termining the true cash value of the property

within the state ; and if in the case of appellant 's

property, or in any other case, it is shown on

the board, or is discovered by them, that still

further deductions should be made, on account

of larger proportional values outside of the

state, or for any other reason, then the board

must make such deductions, so that, finally, only

the property within the State of Indiana shall

be assessed, and that at its true cash value.

"It will, therefore, be presumed, in the ab-

sence of evidence to the contrary, that the State

Board has deducted from the total valuation of

all interstate property such values, if any, of

extra state property, as will leave the remaining

property within and without the state, as near

as may be, of equal proportional value.

"As, for instance, where the terminal facili-

ties in some large city are of enormous value,

and so give to a mile or two in such city a value

out of all proportion to any similar distance
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elsewhere along the line of the road, or where in

certain localities the company is engaged in a

particular kind of business, requiring for sole

use in such localities an extra amount of roll-

ing stock. If testimony to this effect was pre-

sented by the company to the [51] State

Board, it must be assumed, in the absence of

anything to the contrary, that such board in

making the assessment .... took into account

the peculiar and large value of such facilities

and such extra rolling stock."

In the Delaware Tax Case, 18 Wall. 206, 230, the

Court was of the opinion that a tax apportioned on

a mileage basis could not be sustained if it neces-

sarily fell on property outside the State. The fol-

lowing is a very clear statement of the conditions on

which the conclusion was formed:

"In the second place, assuming that the tax

is upon the property of the corporation, if the

ratio of the value of the property in Delaware

to the value of the whole property of the com-

pany be less than that which the length of the

road in Delaware bears to its entire length, and

such is admitted to be the fact, a tax imposed

upon the property in Delaware according to the

ratio of the length of its road to the length of

the whole road must necessarily fall upon

property out of the state. The length of the

whole road is in round numbers one hundred

miles; the length in Delaware is twenty-four

miles. The tax upon the property estimated

according to this ratio would be in Delaware
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24/100 or 6/25 of the amount of the tax upon

the whole property. But the value of the prop-

erty in Delaware is not 6/25 of the value of the

whole property but much less than this propor-

tion would require."

In Louisville etc. Co. v. Kentucky, 188 U. S. 385,

it appeared that the company, a Kentucky corpora-

tion, was engaged in operating a ferry across the

Ohio River between Louisville, Kentucky, and

Jeffersonville, Indiana. At the time of its organiza-

tion the company acquired a franchise from the

State of Kentucky; later, it purchased a second

franchise which had been granted by the State of

Indiana. The Kentucky board of valuation and as-

sessment capitalized the net earnings of the com-

pany for the previous year at six per cent, which

produced the sum of $121,050; from this it deducted

$54,164, the assessed value of the company's tangible

property in both states. The remainder, $66,886

was then fixed as the value of the franchise for the

purposes of taxation in Kentucky. In this the board

followed closely a Kentucky statute, which declared

that "the remainder thus found shall be the value of

its corporate franchise subject to taxation as afore-

said." The highest court of Kentucky sustained

the assessment, declaring that the company was

domiciled in Kentucky, and had its situs in Ken-

tucky, and that there was no attempt to tax appel-

lant's business, income, or revenues, but that the in-

come was considered in fixing the value of the fran-

chise. [52] The case was then taken by writ of

error to the Supreme Court of the United States,
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where it was decided that the Board had included

in its assessment the value of the Indiana franchise,

as well as the value of the Kentucky franchise, and

that Kentucky was thus attempting to tax a property

right which had its situs in Indiana, and to deprive

the company of "property without due process of

law% in violation of the provisions of the Fourteenth

Amendment. '

'

In Delaware L. etc. R. R. Co. v. Pennsylvania,

198 U. S. 341, the Court held that a State cannot tax

property permanently outside its territorial juris-

diction, and that it could not accomplish that end

by taxing the enhanced value of the capital stock of

a corporation which arose from the value of propertj'-

beyond its geographic limits.

The power of the State to impose taxes is limited

to persons, property and business within its bound-

aries.

State Tax on Foreign-held Bonds, 15 Wall. 300.

In Louisville & N. R. Co. v. Bosworth, 209 Fed.

380, 429, it was contended that the Kentucky stat-

ute absolutely required a method of valuation in

every case, which in some instances would operate

to include in the assessment of interstate railroads,

property not subject to taxation in that State. The

Court refused to so construe the statute, declaring

that to do so would render it unconstitutional.

Of a similar assessment it was said in Fargo v.

Hart, 193 U. S. 490, 502: "It involves an attempt

to tax property beyond the jurisdiction of the State,

and to throw an unconstitutional burden on com-

merce among the states"; and thus it was repugnant
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to the commerce clause of the Federal Constitution.

(Art. 1, Sec. 8.)

In later decisions by the Supreme Court such a

mode of taxation has been regarded as violative of

the Fourteenth Amendment of the Constitution of

the United States, and a taking of property without

due process of law.

Delaware L. etc. E. Co. v. Pennsylvania, 198

U. 8. 341;

Union Refrigerator Transit Co. v. Kentucky,

199 U. S. 194, 202;

Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S.

585,592;

Provident Savings Assn. v. Kentucky, 239 U. S.

103, 112. [53;]

The statutory method employed in Michigan for

determining the value of the property of an express

company, is to deduct from the value of the entire

property of the company "the actual value of the

real estate owned by it as ascertained by said board,

and the actual value of all of its personal property

which is in use in the express business of such ex-

press company." The remainder is then appor-

tioned on a mileage basis, and to the portion set off

to Michigan is added the value of all tangible prop-

erty owned by the company in that State.

In cases where property both within and without

the taxing State is practically homogeneous, where

there is no evidence indicating so much dissimilarity

as to render such a method unfair, the Supreme

Court of the United States has upheld apportion-

ments made on a mileage basis.
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The issue on which these present cases turn does

not appear to have been raised or considered in State

V. Wells Fargo & Co., 150 Pacific, 836, 845, recently

decided by the Supreme €ourt of Nevada. The

methods of valuation and apportionment in the two

cases are entirely different, and finally, while the

Court approved the result, it expressed no opinion

as to the method by which the result was obtained.

Chief Justice Norcross said

:

"Whether the system of determining the val-

uation of appellant's property, applied by the

State Board of Assessors, was correct or not,

it does not appear that it operated to impose

an excessive valuation. The fact that erroneous

methods may in good faith have been used to

determine valuations is immaterial, we think,

if an excessive valuation did not result there-

from. '

'

Cleveland etc. Ry. Co. v. Backus, 154 U. S. 439,

446, which is also cited and much relied on by de-

fendants, contains nothing in conflict with the views

here expressed. In that case the question was ''If

an assessing board . . . ascertains the value of the

whole line as a single property, and then determines

the value of that within the State upon the mileage

basis, is that a valuation of property outside the

States'?" In reply, Mr. Justice Brewer for the Court

said, assuming "that no special circumstances exist

to distinguish between the conditions in the two

states, such as terminal facilities or enormous value

in one and not in another ... [54] the question

must be answered in the negative."
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(5) It is admitted that the taxes in question are

a lien on complainant's property; that if judgment

be recovered therefor the property will be sold, and

that the lien cannot be removed without paying the

full amount of taxes due, together with costs and

penalties, if they are awarded.

It is denied "that said lien constitutes a cloud on

plaintiff's title." It is alleged in the complaint,

but not denied in the answer, that plaintiff owns

various rights of way and other real property in

Esmeralda County and Nye County. Under the Ne-

vada statutes (Rev. L., Sec. 3666), a tax deed is

conclusive evidence of the title except as against

actual fraud or payment of the taxes hj one not a

party to the action or judgment.

Under all these conditions, does the lien constitute

such a cloud as to entitle complainant to equitable

relief?

"A cloud on one's title is something which consti-

tutes an apparent incumbrance or defect;" in other

words, it is an apparent, but not a valid, incum-

brance; or an apparent, but not an actual, defect.

If the tax proceedings are invalid on their face there

is no cloud, because that which shows its own in-

validity confers no semblance of right or title. For

instance, a tax levied under an unconstitutional

statute. If the proceedings are valid on their face,

but the tax is incapable of enforcement without the

production of evidence which will inevitably show

its illegality, there is still no clouding of the title

which a court of equity will either restrain or re-

move. But if an action be commenced in the name
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of the State to obtain a judgment for a tax appar-

ently valid, and the action cannot be defeated, and

the tax lien destroyed, without the production of

extrinsic evidence showing the illegality of the as-

sessment, the title is clouded, and equity will afford

relief.

The rule is thus clearly stated by Mr. Justice Field

in Pixley v. Huggins, 15 Cal. 127, 133

:

^'The true test, as we conceive, by which the

question whether a deed would cast a cloud upon

the title of the plaintiff, may be determined, is

this: Would the owner of the property, in an

action [55] of ejectment brought by the ad-

verse party, founded upon the deed, be required

to offer evidence to defeat a recovery ? If such

proof would be necessary, the cloud would exist

;

if the proof would be unnecessary, no shade

would be cast by the presence of the deed. If

the action would fail of its own weight, with-

out proof in rebuttal, no occasion could arise

for the equitable interposition of the Court; as

in the case of a deed void upon its face, or which

was the result of proceedings void upon their

face, requiring no extrinsic evidence to disclose

their illegality. All actions resting upon in-

struments of that character must necessarily

fail, .... Where the claim of the adverse

party to the land is valid upon the face of the

instrument, or the proceedings sought to be set

aside, as where the defendant has procured, and

put upon record a deed obtained from the com-

plainant by fraud, or upon an usurious consid-
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eration, which requires the establishment of ex-

trinsic facts to show the supposed conveyance

to be inoperative and void ... a court of equity

may interfere, and set it aside as a cloud upon

the real title to the land."

In Woodruff v. Perry, 37 Pac. 526, where an in-

junction had been granted to restrain the enforce-

ment of an assessment, illegal because not properly

authorized, Judge De Haven said:

''Inasmuch as the invalidity of such assess-

ment would not appear upon the face of the

deed to be given the purchaser at the sale, on

account of the tax levied by such assessment

becoming delinquent, the plaintiffs are entitled

to the injunction given by the judgment ap-

pealed from."

The suggestion that the property cannot be sold

until after judgment obtained in a tax suit, ai^d that

the rules relating to removal of cloud on title to real

estate therefor do not apply, is met by the reason-

ing in the case of Bolton v. Gilleran, 38 Pac. 881.

The court there, having found that an assessment

for sewer construction in San Francisco had not

been properly determined by the board of super-

visors, said

:

"The right of the plaintiff to maintain the ac-

tion is clearly established. The statute makes

the assessment a lien upon her lands, and there

is nothing upon the face of the assessment to

show that the lien is not in all respects valid.

If, by reason of matters outside of the assess-

ment as it is recorded, this apparent lien may
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be shown not to be a valid incumbrance, tbe

assessment constitutes a cloud upon her title

which she is entitled to have removed; and, al-

though she can assert the same matters as a de-

fense to any action for the enforcement of the

assessment, she is not required to wait until

such action may be brought, and, in the mean-

time, suffer the injury of having the title to her

lands impaired by this apparent lien, but may
herself invoke the equitable aid of the court to

remove the cloud, and to enjoin the holder of

the assessment from asserting any claim upon

her lands by virtue thereof."

See, also : Gregg v. Sanford, 65 Fed. 151, 157.

It is needless to show that the jurisdiction of a

court of equity to remove a cloud is coextensive with

its authority to restrain action which will cast a

cloud on the title to real estate. [56]

The method of calculating and fixing the assess-

ment of complainant's property in Nevada, and the

misapplication of the rule for the apportionment

of the value of the homogeneous property between

two jurisdictions, does not necessarily appear in the

tax records which would be produced in court, to con-

stitute a prima facie case in support of the tax lien,

or to obtain a judgment for the taxes in question.

State V. Nevada Central R. R. Co., 26 Nev. 358.

The illegality of the tax is due to circimtistances

which are no part of the assessment record, and can

only be shown by extrinsic evidence.

A cloud cast upon complainant's title by an illegal

tax, under which its realty may be sold, is a griev-
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ance which entitles the Power Company to go into

a court of equity for relief.

2 Cooley on Taxation (3 ed.) p. 1447;

2i Paige & Jones, Taxn. by Assessment, sec.

1426-7;

1 Pomeroy on Eq. Eem., sec. 362

;

4 Pomeroy on Eq. Jurisp., sec. 1399;

1 High on Inj. (4 ed.) sec. 373-375;

Ogden City v. Armstrong, 168 U. S. 224;

Peoples iSav. Bk. v. Layman, 134 Fed. 635, 641

;

Taylor v. Louisville & N. R. Co., 88 Fed. 350,

358;

Holland v. Mayor of Baltimore, 69 Am. Dec.

195;

Las Animas & S. J. Land Co. v. Preciado, 140

Pac. 239, 241

;

Risley v. City of Utica, 173 Fed., 502, 504-519;

Thompson Ely Realty Co. v. Fitz, 131 N. Y. S.,

375;

U. P. Ry. Co. V. Cheyenne, 113 U. S. 516, 525;

Low V. Staples, 2 Nev. 209;

Third Nat. Bank v. Mylin, 76 Fed. 385;

Southern Ry. Co. v. City of Asheville, 69 Fed.

359, 360; 37 Cyc. 1270. [57]

(6) Capitalizing the earnings of the whole prop-

erty, and ascribing the total value thus found to

the distributing lines as a method of fixing value

for taxation, has little to command it. Under such

a rule over-valuation is inevitable. If this be in-

tended, it is plainly illegal. If the purpose of the

Nevada Tax Commission is to secure the company's

intangible or franchise values, it is unjust, because
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all such values, if any there be, are thus arbitrarily

attributed to a portion of the property, the whole

of which is being operated at a profit. Furthermore,

as we have seen, defendants' evidence negatives the

existence of any substantial franchise values.

The value of this property assumed for rate-mak-

ing and income regulation by the Nevada Public Ser-

vice Commission, exceeds its value for taxation as

determined by the Nevada Tax Commission; and

from the former all franchise values were excluded.

Mr. Shaughnessy, at the instance of defendants,

testified that "complainant has not been singled out

for individual attack. The other companies coming

within the provisions of section 5 of the Nevada

Commission Act are assessed and taxed in the same

manner as the Power Company." He followed this

with a detailed statement, showing that twelve such

companies in the year 1913 paid in Nevada, taxes

ranging from 5.6 per cent to 34.6 per cent of their

gross earnings. A similar admission is made in the

answer.

If the method applied operates fairly in some

cases, but not in others, and in this particular in-

stance has resulted in gross over-valuation of plain-

tiff's property, under such circumstances that the

assessing officers must have known the assessment

was wrong, it may be regarded as intentional, on the

theory that every man is presumed to intend the

natural consequences of his acts.

An assessment is not necessarily fraudulent be-

cause it is excessive, if the assessor has not acted

from improper motives. But if an assessment is
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purposely and intentionally made too high, or if this

is done arbitrarily and capriciously without regard

to actual values, or in intentional disregard of law,

for the purpose of adding to the burdens of the

owner, as where it is knowingly assessed [58] at

more than double the sum other property of the

same class and value is assessed, it is a fraud on

the owner.

2 Cooley on Taxation (3 ed.), p. 1459;

Johnson v. Wells Fargo Co., 239 U. S. 234, 243;

1 High on Inj., sec. 500, 504;

Royal Salt Co. v. Bd. of Comrs., 107 Pac. 640;

Merrill v. Humphreys, 24 Mich. 170;

Citizens Nat. Bk. v. Bd. of Comrs., Ill Pac.

496;

Cal. & 0. Land Co. v. Gowen, 48 Fed. 771;

Pacific Postal Tel. Co. v. Dalton, 51 Pac. 1072;

Judge Cooley in discussing this question, says:

"A tax founded on a fraudulent assessment

will be enjoined. An assessment is not fraudu-

lent merely because of being excessive, if the

assessors have not acted from improper motives

;

but if it is purposely made too high through

prejudice or reckless disregard to duty in op-

position to what must necessarily be the judg-

ment of all competent persons, or through the

adoption of a rule which is designed to operate

unequally upon a class and to violate the con-

stitutional rule of uniformity, the case is a plain

one for the equitable remedy by injmiction.

"

2 Cooley on Taxation (3 ed.), p. 1459.
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In Northern Pac. Ry. Co. v. Clearwater County,

144 Pac. 1, 5, it was said that

:

''Where the valuation is so unreasonable as

to show that the officer must have known it was

wrong, and that he could not have been honest

in fixing it, such a valuation is clearly a fraud

upon the owner."

In State v. Central Pac. Ry. Co., 7 Nev. 777, it

was held that an excessive valuation made by an

assessor, contrary to his official judgment, and with

intent to injure, is a fraud, against which the law

will afford relief. In that case the issue was raised

on demurrer to the answer. In the answer it was

charged that while the assessor knew and believed

six thousand dollars per mile to be the fair value

of the Central Pacific Railroad in Humboldt County,

nevertheless he assessed it as fifteen thousand dol-

lars per mile.

In Oregon & C. R. R. Co. v. Jackson County, 64

Pac. 307, 311, Judge Wolverton, speaking of valu-

ations made by assessors and reviewed by boards of

equalization, says they

"are not subject to review or revision except

in the manner pointed out by law, nor can they

be disturbed or annulled except when they pro-

ceed arbitrarily and in wdlful disregard of the

law intended for their guidance and control,

with the evident purpose of [59] imposing

unequal burdens upon certain of the taxpayers."

"In the latter case, their acts being design-

edly oppressive and fraudulent, equity will in-

terpose to prevent the consummation of such
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purpose, as there exists no adequate certain and

complete remedy at law * * * relief by ac-

tion presupposes a submission to a fraudulent

and oppressive act by payment of a void tax

before it can be invoked. '

'

This was said in sustaining a perpetual injunction

against the collection of taxes levied on the road-

bed and certain lands of the railroad company. It

appeared that the assessor in order to further his

election, had promised to assess the company's road-

bed and lands at certain figures. The finding was

that he had:

"proceeded with the purpose of setting a pre-

conceived and arbitrary value * * * with-

out respect to their relative value as compared

with other real property assessed in the county ;

and that the assessment was capriciously made
* * * and it is so largely in excess of all

other assessments of like roadbeds within the

state as to carry with it the presumption that

the board of equalization adhered to the over-

estimate by design, for the purpose of discrimi-

nation. '

'

(7) It has been persistently urged that plaintiff

"has a plain speedy and adequate remedy in the state

courts in the ordinary course of law, and may avail

himself of the provisions of section 7 of the Nevada

Commission Act, or he may tender the amount which

he claims to be actually due, and await suit * * *

under sections 3657 to 3664, inclusive, of the Re-

vised Laws of Nevada, and if he tender the proper

amount no penalties will accrue * * * or he
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could pay the full amount of the tax under protest,

and maintain an action for recovery of the excess.
'

'

I am aware that our Suj^reme Court in Wells

Fargo & Co. v. Dayton, 11 Nev. 161, declared that

where illegally assessed taxes on personal property

are paid under protest, and received by the county,

an action at law will lie against the county for the

recovery of the money.

This decision has been followed in Robinson v.

Longiey, 18 Nev. 71, and Barnes v, Woodbury, 17

Nev. 383, and is not at variance with the rule in

Conley v. Chedic, 7 Nev. 336. In each of these eases

the tax W'as claimed to be void as a whole; it was

not levied on real, but on personal property. In

such a case it is usually difficult to find any ground

of equitable jurisdiction, and damages are recov-

erable at law. [60]

2 Cooley on Taxation (3 ed.), p. 1415.

I have found nothing in the Nevada law or deci-

sions, prior to the Act of March 20th, 1913, creating

the Tax Commission, which lends any support to

the theory that when a tax, unjust and illegal in

part only, has been paid under protest, the unjust

excess can be recovered in an action at law\

Stanley v. Supervisors, 121 U. S. 535, 549, was an

action to recover taxes paid under protest. Stanley,

the assignee, claimed that the taxes were illegal be-

cause national bank stockholders were not permitted

to deduct from the total assessed value of their stock

the amount of their just debts, w^hile by the laws of

the State owners of all other taxable personal prop-

erty could deduct such debts from its assessed value.
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It was further charged that the assessors intention-

ally assessed shares of stock in the National Ex-

change Bank at a greater rate in proportion to their

value than other property. The court, speaking by

Mr. Justice Field, said:

''It is only where the assessment is wholly

void, or void with respect to separate portions

of the property, the amount collected on which

is ascertainable, or where the assessment has

been set aside as invalid, that an action at law

will lie for the taxes paid, or for a portion

thereof. Overvaluation of property is not a

ground for action at law for the excess of taxes

paid beyond what should have been levied upon

a just valuation. The courts cannot, in such

cases, take upon themselves the functions of a

revising or equalizing board."

(8) There is much authority for the rule that

in the absence of statutory permission, a tax volun-

tarily paid cannot be recovered, the theory being

that every man knows the law, and if with a full

knowledge of material facts, he makes a payment

which the law would not compel him to make, the

payment is voluntary, and he is not entitled to the

aid of a court for its recovery. This is especially

true as to the payment of taxes on real property.

The process of levying and collecting taxes is so

well and generally understood, the taxpayer has

such ample opportunity to investigate the legality

of the claim which will be made, and to resist it, if

unjust, that the courts have usually regarded the
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payment of a tax as voluntary, even when made un-

willingly, or under protest.

Union Pac. K. Co. v. Bd. of Comrs., 222 Fed.

651, 653;

2 Cooley on Taxation (3 ed.), p. 1495;

2 Paige & Jones on Taxation, sec. 1478. [61]

It is unnecessary to pursue this discussion fur-

ther, however, as the matter has been set at rest

by statute. Section 7 of the Act creating fhe Ne-

vada Tax Commission, approved March 20, 1913,

reads as follows:

"Any property owner who had initiated a

court proceeding for redress, from any increased

valuation of his property for assessment pur-

poses, and who shall have paid his December

installment of taxes thereon in full, may, on

filing with the treasurer of the county a certifi-

cate of the clerk of any court that such issue

is pending, pay his June installment in two sep-

arate payments, to wit: One payment in a sum

which when added to the December installment

shall represent the amount of taxes payable if

computed on the valuation of the preceding fis-

cal year, plus the taxes on any improvements

added since preceding levy, and the other for the

balance required to make up the full June in-

stallment; and said county treasurer shall re-

ceipt for the latter as a special deposit, to be

held by such treasurer, undisbursed, until the

court by its finding shall award it; and said

property owner, in such case, shall not be liable

for any penalty under the delinquent tax act;
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and if the court by its findings reduce the as-

sessment valuation of such property said county

treasurer on order of the court shall refund

from such special deposit an amount corre-

sponding to such reduction and shall transfer

the remainder to the public revenues, and if the

court shall not reduce the valuation of said prop-

erty, then said county treasurer shall transfer

the entire special deposit to the public reve-

nues."

In the section quoted, the Legislature has provided

a method for recovering excessive taxes paid under

protest. If this method is not exclusive, it is super-

fluous. If one may recover any illegal tax which

he pays under protest, of what avail is a suit which

expressly permits him a recovery out of the Jime

installment of taxes'? Section 7 could have had no

other purpose than to change a rule, or an uncer-

tainty which theretofore obtained. By thus provid-

ing for the recovery of taxes out of the June install-

ment, it necessarily restricted recoveries to that in-

stallment, and to that portion of the June install-

ment which the County Treasurer receipts for as a

special deposit. Clearly, recovery can be had only

in the manner and under the circumstances defined

in the statute.

As was said in District Township v. City of Du-

buque, 7 Iowa, 262, 284:

"The expression of one thing, is frequently

the exclusion of another; and if by a law or

constitution, a thing is to be done in a particu-

lar manner or form this, as we have seen, in-
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eludes a negative, that it shall not be done other-

wise. * * * This rule, it is also said, is fur-

ther modified by another, that where the means

for the exercise of a granted power are given,

no other, or different means can be implied as

being more effectual or convenient."

To the same effect see:

36 Cyc. 1122. [62]

Johnson v. Baker, 139 Pac. 86, 88.

In the last-mentioned case the Court held that

affirmative expressions in a statute introducing a

new rule implied a negative of all not within their

purview.

If the Power Company complies with the fore-

going statute, it will pay for its December install-

ment of taxes $26,758.91, or one-half of $53,517.82,

the total amount of tax assessed for the year 1914.

The entire amount of tax admitted by complainant

to be due is $17,703.85, consequently in order to avail

itself of the remedy provided in section 7, if we as-

sume that the merits of this controversy are with

complainant it would be required to pay into the

county treasui'ies of Nye and Esmeralda more than

$9,000 in excess of the whole amount of taxes which

it believes to be lawfully assessable against it for

the entire year. Under the conditions of this case,

the relief which complainant could have under

section 7 would be wholly inadequate. The statute

provides no method for refunding the $9,000, in case

the assessed valuation is reduced by order of the

court to the figures contended for by complainant.
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King County, Wash. v. N. P. Ey. Co., 196 Fed.

325.

(9) In the present case, paying the taxes and

bringing action for their recovery, affords a relief

neither adequate nor complete. The remedy is re-

stricted by statute, and a resort thereto, if success-

ful, would yield but partial relief. If the Power

Company be remitted to its defense in a tax suit,

under sections 3657 to 3664 of the Revised Laws of

Nevada, the actions must be brought in the name

of the State, and in the counties where the assess-

ments are made. (Section 3659).

Such an action could not be removed to a Federal

Court on the ground of diverse citizenship, because

the state is not a citizen.

Stone V. South Carolina, 117 U. S. 430;

Title Guaranty etc. Co. v. State of Idaho, U. S.

Advance Sheets, Feb. 21, 1916.

It is impossible to assume that such an action

could be removed to this Court on the ground that

it does, or may, involve a question arising under the

Constitution or laws of the United States. In
I [63] such an action the complaint will undoubt-

edly follow the statutory form prescribed in section

3-661, in which it is unnecessary to show that the

action will involve federal or constitutional ques-

tions; and it is unreasonable to suppose that the

pleader will raise them. But, conceding that such

issues may appear in the pleadings, nevertheless it

will avail nothing in this connection, because there

can be no removal on such grounds unless they neces-

sarily appear in the complaint, and that, too, un-
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aided by anytMng alleged in anticipation or in avoid-

ance of defenses which may be interposed.

Adams v. Chicago Great Western R. Co., 210

Fed. 362;

Tennessee v. Union & Planters' Bank, 152 U. S.

454;

Taylor v. Anderson, 234 U. S. 74;

Western Union Tel. Co. v. S. E. & St. L. Ry.

Co., 208 Fed. 266, 268;

Minnesota v. Northern Securities Co., 194 U. S.

48, 66;

Storm Lake T. & T. Factory v. Minneapolis &
St. L. R. Co., 209 Fed. 895;

Moon on Removal of Causes, pp. 101, 102.

In Western Union Tel. Co. v. Ry. Co., supra, an

Illinois case, it was held that:

"A suit cannot be removed as one arising un-

der the Constitution, laws, or treaties of the

United States, unless such fact appears by

plaintiff's statement of his own claim. If it

does not so appear, the omission cannot be sup-

plied by averment in the petition for removal

or in the subsequent pleadings."

Consequently, if the Nevada-California Power

Company be denied a hearing because relief is af-

forded in a tax suit in a State court, it will be de-

prived of the right to have its cause tried in a Fed-

eral tribunal, notwithstanding the fact that the es-

sential elements of Federal jurisdiction, such as

diverse citizenship and requisite amount in contro-

versy, as well as an alleged constitutional right vio-

lated, are present.
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(10) Section 267 of the Judicial Code (Rev.

Stats. Sec. 7'23) provides that suits in equity shall

not be sustained in any court of the United States

in any case where a plain, adequate and complete

remedy may be had at law. This has been the statu-

tory rule since [64] the first session of Congress

in 1789. The courts, however, have invariably in-

terpreted it to mean that the equity jurisprudence

of the Federal Courts is independent of local Taw,

and cannot be directly abridged by any action of the

State, and except as changed by Congressional ac-

tion, is coextensive with the equitable jurisdiction

of the English or the Court of Chancery at the time

of the Revolution.

Peck V. Ayers & Lord Tie Co., 116 Fed. 273;

McConihay v. Wright, 121 U. S. 201, 206.

As Judge Storey says in the leading case of Bean

V. Smith, Fed. Cas. No. 1174:

"The equity jurisdiction of the Courts of the

United States does not depend upon what is

exercised by courts of equity or courts of law

in the several states; but depends upon what is

a proper subject of equitable relief in courts of

equity in England."

While this is strictly true as to those rights and

duties for which the Federal laws and Constitution

furnish a definition, there is a broad field of juris-

prudence, covered by State legislation, within which

substantive law is subject to frequent changes. To

these changes the Federal courts must of necessity

accommodate themselves. For instance there was a

time when a court of equity could award a decree of
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strict foreclosure, cutting off all rights of redemp-

tion ; but when the State gave the mortgagor a right

to redeem within a limited period after foreclosure

sale, the right at once became as obligatory on Fed-

eral Courts sitting in equity as on State courts.

Brine v. Ins. Co., 96 U. S. 627.

Recently Colorado adopted a statute, permitting

the taxpayers to maintain an action against the

Board of County Commissioners to recover invalid

taxes, paid under protest. This was held to be a

change in the substantive law, creating a new rem-

edy which could be enforced in the Federal courts,

if essential facts of jurisdiction, such as diverse

citizenship and the requisite amount in controversy,

were present. It was also held that such a statute

furnishes a plain, speedy and adequate remedy at

law, which in general would exclude [65] the

jurisdiction of equity to enjoin the collection of a

tax. But it must be noted that this, though a rem-

edy at law, was quite as available in the national

courts as the remedy by injunction had been prior

to the adoption of the statute. There was no denial

of the right to invoke the assistance of the Federal

court in a proper case, nor did it in any manner

narrow the jurisdiction of the Federal courts.

Singer Sewing Mach. Co. v. Benedict, 229 U. S.

481, 485;

Union Pacific Ry. Co. v. Bd. of Comrs., 217 Fed.

940.

In Cable v. United States Life Ins. Co., 191 U. S.

288, a bill to cancel a policy of insurance, and to

enjoin an action in the State Court by the adminis-
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tratrix of the deceased policy holder, was dismissed

on the ground that the Insurance Company had an

adequate remedy at law in the action already brought

in the State Court; but the Court called attention

to the fact that the action sought to be restrained

was removable to the Federal Court.

The Federal Court has always set its face stead-

ily against the doctrine that the State by granting

a remedy at law, available exclusively in its own

tribunals, can restrict the equitable powers of the

national courts. Obviously, to hold otherwise is to

hold that the State can abridge the jurisdiction of

the Federal Court.

1 Pomeroy on Eq. Jurisp., Sec. 292;

1 Pomeroy Eq. Remedies, Sec. 367

;

In re Tyler, 149 U. S. 163, 189;

Western Union Tel. Co. v. Trapp, 18^ Fed. 114,

121.

(11) In order to supersede and displace an equi-

table remedy existing in the Federal Court, a legal

remedy provided by the State statute must be one

which is equally available in the Federal or State

courts, where the former has jurisdiction. This

must be so if the basic idea of Federal jurisdiction

is sound. Why should diverse citizenship confer

jurisdiction unless in such cases more adequate, full

and complete relief can be had in a Federal Court

than elsewhere ? [6G]

National Surety Co. v. State Bank, 120 Fed. 593,

was a suit to restrain the bank from enforcing an

unconstitutional judgment. The defendant con-

tended that the legal remedy by petition to vacate
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or modify the judgment in the court which rendered

it, was full, complete and adequate. In reversing

the decree dismissing the bill, Judge Sanborn, speak-

ing for the Circuit Court of Appeals, said

:

**It is a general rule that the absence of an

adequate remedy at law is a sine qua non of

jurisdiction in equity, and it is earnestly insisted

by counsel for the appellees that the complain-

ants in this suit were entitled to no relief in

equity in the Circuit Court of the United States,

because they had an adequate remedy at law

in the State Court which rendered this judg-

ment under these provisions of the Code of

Nebraska. There are, however, many reasons

why this contention cannot be sustained. The

first and one that is fatal to the position, is that

it is an absence of an adequate remedy at law

in the national courts, and that alone, which

conditions jurisdiction in equity in those courts,

and the appellants have no such remedy. The

fact that they have a remedy at law in the State

courts is not material."

In Smyth v. Ames, 169 U. S. 466, 516, notwith-

standing the fact that the Nebraska statute pro-

vided a special remedy at law for any unreasonable

action of the state board of transportation in the

matter of rates and fares, it was said

:

**The adequacy or inadequacy of a remedy at

law for the protection of the rights of one en-

titled upon any ground to invoke the powers

of a Federal Court, is not to be conclusively de-

termined by the statutes of the particular State
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in which suit may be brought. One who is en-

titled to sue in the Federal Circuit Court may
invoke its jurisdiction in equity whenever the

established principles and rules of equity per-

mit such a suit in that court ; and he cannot be

deprived of that right by reason of his being

allowed to sue at law in a state court on the same

cause of action."

In Brun v. Mann, 151 Fed. 145, 153, it was said

that:

**It is an absence of an adequate remedy at

law in the National Courts, and that alone,

which conditions jurisdiction in equity in those

courts, and the complainant had no such remedy.

The fact that he had a remedy at law in the State

Courts is not material."

Coler V. Bd. of Comrs. 89 Fed. 257, was an ap-

plication for an order restraining county officials

from applying certain funds for any purpose ex-

cept in payment of interest on certain bonds. The

defendants urged there was an adequate remedy at

law. The Court said:

"Such a remedy might perhaps be found in

the practice under the Code. But this will not

affect the ancient and well-established jurisdic-

tion of the court of equity. 'The adequacy or

inadequacy of a remedy at law for the protec-

tion of one entitled on any ground, to invoke the

powers of a Federal Court is not to be [07]

conclusively determined by the statutes of the

particular state in which suit may be brought.'

Smyth V. Ames, 169 U. S. 516, 517, 18 Sup. Ct.
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' 422. The test is, has he a remedy at law in this

court ? If he has not, then a court of equity has

jurisdiction."

To the same effect see:

Stanton v. Embry, 46 Conn. 595

;

; Bean v. Smith, 2 Mason, 252; Fed. Cas. No.

1174;

Mayer v. Foulkrod, Fed. Cas. No. 9341 ; 4 Wash.

343;

Singer Sewdng Mach. Co. v. Benedict, 179 Fed.

628,633;

Hoey V. Coleman, 46 Fed. 221, 223.

The permissible affirmative defenses available in

a tax suit are stated in section 3664 of the Revised

Statutes of Nevada as follows:

"First: That the taxes have been paid before

suit.

Second: That the taxes with costs have been

paid since suit, or that such property is exempt

from taxation under the provisions of section

5 of this act.

Third: Denying all claim, title or interest in

the property, assessed at the time of the assess-

ment.

Fourth: That the land is situate in and has

been duly assessed in another county, and the

taxes thereon paid.

Fifth : Fraud in the assessment, or in failing

to comply with the provisions of this act; or

that the assessment is out of proportion to and

above the actual cash value of the property as-

sessed
;
provided, however, that in such last-men-
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tioned case, where the defense is based upon

the ground that the assessment is above the

value of the property, the defense shall not be

effectual as to the proportion of the tax based

upon such excess of valuation, but in no such

case shall an entire assessment be declared

void."

The only possible defenses available to the Ne-

vada-California Power Company under this statute

are set out in the fifth subdivision. Such defenses

are equitable. The fact that they are available in

a tax suit does not change their essential nature. It

is a plain, adequate and complete remedy at law, not

an equitable remedy in a statutory action in a State

court, which relieves a court of the United States

of its authority to sustain a suit in equity.

The assessment complained of is the decision and

judgment of a tax commission. It has much of the

force and effect of a judgment. In our revenue sys-

tem the tax commission is a quasi judicial body ; its

judgments affect the people more universally and

more sharply than those of any other court. It

grasps what otherwise would be the property of the

individual, and its decrees are executed by methods

most drastic. Its decisions, if rendered in accord-

ance [G8] with law, as to matters within its juris-

diction, are conclusive, in the absence of fraud, save

as otherwise provided by statute.

State V. C. P. R. R. Co., 21 Nev. 179.

This is true, notwithstanding the statutory suit

for the collection of taxes. iSuch suits are in no

sense to be regarded as an assessment de novo; the
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suit is essentially and substantially a procedure pro-

vided by the State, to be employed exclusively in its

own courts, wherein a dissatisfied taxpayer may at-

tack the judgment of the tax commission. I say ex-

clusively, because the statute designates the State

court in which such actions shall be brought, and

requires them to be commenced in the name of the

State, and inasmuch as the State is not a citizen,

there can be no removal to the Federal courts on the

ground of diverse citizenship.

The assessment which is complained of here is

regular on its face, but it includes values of prop-

erty beyond the jurisdiction of this State. The in-

clusion was not inadvertent, unintentional, or

through mistake ; it was made deliberately and inten-

tionally.

In State v. V. & T. E. R. Co., 23 Nev. 283, 292, it

was held the defense "that the assessment is out of

proportion to and above the actual cash value of

the property assessed," could not have been made

in a tax suit until it was authorized by statute in

1895.

In Stanley v. Supervisors, 121 U. S. 535, an action

at law to recover taxes, it was held that an overvalu-

ation of property is not a ground of action at law

for the excess of taxes.

Balfour v. Portland, 28 Fed. 738, was also an ac-

tion at law to recover taxes on property alleged to

have been deliberately overvalued, in disregard of

the law requiring uniformity in the valuation of

property for taxation. Recovery was denied, be-

cause, as the Court held, there was no authority for
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paying the taxes as a whole, and then suing at law

to recover the alleged excess. ''Such a wrong," the

court said, "may be corrected in equity by injunc-

tion against the collection of the excess on payment

of what is justly due ... a suit to enjoin the col-

lection of the tax, so far as it is based on an im-

proper valuation of the property, could have been

maintained [69'] by the plaintiffs on the ground

of fraud. . . . For such purpose, such an assess-

ment is considered a fraud on the party concerned,

against which equity will give relief.
'

'

Of the assessment the court said:

"The proceeding being qtiasi judicial, and the

subject matter within the jurisdiction of the offi-

cers who conducted it, the result reached is so

far conclusive that the legality of it cannot be

questioned in an action at law" to recover back

the one-half of the tax as illegal."

In Western Union Tel. Co. v. Gottlieb, 100 U. S.

412, the tax collector of Jackson County, Missouri,

brought an action against the county to collect taxes.

The defenses offered were that the company's fran-

chise, derived from the United States, could not be

assessed, and that the state board had intentionally

and deliberately overvalued the property. The Su-

preme Court of Missouri, and the Supreme Court of

the United States as well, held that the second de-

fense could not be entertained, "because it seeks to

raise the question of discrimination by a defense to

an action at law to collect the taxes, and thereby col-

laterally attacks the judgment of the board of

equalization. . . . Such a question can only be



The Nevada-California Power Company. 101

raised by a direct attack in equity."

In Los Angeles v. Ballerino, 32 Pac. 581, the

county brought an action under a California statute

to recover taxes. The defendant alleged a fraudu-

lent, corrupt and exorbitant assessment. The trial

court held that this was an equitable defense, and in-

asmuch as he had failed to allege tender of payment

of the amount of tax which would have been due if

the land had been fairly assessed, his testimony as

to fraud and over-assessment was rejected. In

holding that no error had been committed, Judge

De Haven said (p. 588) :

"It is undoubtedly true that a taxpayer may
enjoin the collection of a tax founded upon an

assessment fraudulently and corruptly made

with the intention of discriminating against

him, and for the purpose of causing him to pay

more than his share of the public taxes (Merrill

V. Humphrey, 24 Mich. ITO'; Lefferts v. Board

of Supervisors, 21 Wis. 688; Iron Co. v. Hub-

bard, 29 Wis. 51) and it is equally true that the

fact of such a fraudulent assessment would be

available to the taxpayer as an equitable defense

in an action brought to enforce the collection of

a tax founded upon an assessment of that char-

acter.

The latest expression of the Supreme Court as to

the jurisdiction of Federal Courts to enjoin the col-

lection of taxes, is found [70] in Johnson v.

Wells Fargo & Co., 239 U. S. 234. The Constitu-

tion of South Dakota required that the property of

corporations should be assessed as nearly as may be
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by tlie same methods as are provided for taxing

property of individuals. Notwithstanding this pro-

vision, the state board of assessment, while valuing

the property of individuals for what it was really

worth, in assessing the property of Wells Fargo &
Company, gave controlling effect to the gross income

of the company. The board attempted to justify

this method under a statute which required it to take

gi'oss earnings of such companies into consideration.

The court was of the opinion that such administra-

tion of the statute was in violation of the Constitu-

tion, though the statute on its face might be unob-

jectionable, and held that

:

"A violation for assessment so unwarranted

by the law, and a method of making the assess-

ment, amounting either to a fraud or such gross

mistake as to amount to fraud upon the consti-

tutional rights of the person taxed, are grounds

of equity for enjoining the enforcement of the

tax."

The Court said:

''The contention is made that there was no

ground for equity jurisdiction, and that there-

fore the bill should have been dismissed. This

court has frequently held that a bill will not lie

ia. the Federal Courts to enjoin the collection of

state taxes when a plain, adequate and complete

remedy at law has been given to recover back

illegal taxes and the attack upon the assessment

is based upon the sole ground that the same is

illegal and void. See Stager Sewing Machine

Co. V. Benedict, 229 U. S. 481, where many of
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the previous cases in this court are reviewed.

But in the present case, it was alleged not only

that the assessment was unwarranted by the

Jaw, but that the manner of making the assess-

ment amounted to fraud upon the constitutional

rights of the express companies, or such gross

mistake as would amount to fraud, thus aver-

ring a distinct and well-recognized ground of

equity jurisdiction. It also appears that the tax

of 1909 had been enjoined similarly, and that

from the decree in that case no appeal had been

taken. Such continuing violation of constitu-

tional rights might afford a ground for equitable

relief."

I am therefore constrained to hold that the inclu-

sion of values beyond the jurisdiction of the State

of Nevada in the assessment complained of, is a

wrong for which complainant is entitled to equitable

relief.

An injunction pendente lite in each case wiU there-

fore issue as prayed for, to protect complainant

against the collection of taxes on any valuation in

excess of the assessment of June 24th, 1914, made by

the Nevada Tax Commission. [71]

In my judgment no showing has been made which

will justify any interference by this Court with that

valuation.

Each party will be allowed twenty days to take

such steps as he may be advised, during which time

the preliminary injmiction will remain in full force

and effect.
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[Endorsed] : Nos. A-31 & A-32. In the District

Court of the United States, in and for the District

of Nevada. The Nevada-California Power Com-

pany, a Corporation, Plaintiff, vs. Joseph Hamilton,

in His Capacity as Treasurer and Ex-Officio Tax

Receiver of the County of Esmeralda, et al., De-

fendants. The Nevada-California Power Company,

a Corporation, Plaintiff, vs. Nathaniel K. Franklin,

in His Capacity as Treasurer and Ex-Officio Tax

Receiver of the County of Nye, et al.. Defendants.

Opinion. Filed June 19th, 1916. T. J. Edwards,

Clerk. [7Z]

In the District Court of the United States, in and

for the District of Nevada.

No. A.—32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-Officio Tax Receiver of the

County of Nye, in the State of Nevada, and

JOHN A. SAUNDERS, in His Capacity as

District Attorney of the Said County of Nye,

and WILLIAM M. GRIMES, in His Ca-

pacity as Auditor of the Said County of Nye,

Defendants.

; Order for Injunction Pendente Lite.

The plaintiff having filed its bill of complaint here-
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in praying, among other things, for an injunction

pendente lite as against the above-named defendants

and each of them, and the application for such tem-

porary injunction having been fully heard and con-

sidered, and the Court having made and filed its

conclusions and decision touching the same and

therein and thereby directed that an injunction peii-

dente lite issue herein to protect the said plaintiff

against the collection of the taxes mentioned and re-

ferred to in its said bill of complaint herein on any

valuation in excess of the sum of Three Hundred

and Twenty-eight Thousand, Six Hundred and

Eighty-nine Dollars ($328,689) ;

Now, therefore, it is ordered that an injunction

pendente lite do issue herein as against the above-

named defendants, restraining them, and each of

them, and their successors, servants, deputies, attor-

neys and agents, and all persons acting by or under

their authority or direction or by or imder the au-

thority or direction of either or any of them, until

the final hearing and determination of this cause,

from receiving, having, demanding, or collecting, or

instituting or prosecuting any steps or proceedings

to collect, the taxes and assessments upon the assess-

ment rolls of the said county of Nye in the hands

of the said defendants or either of them, which are

charged to or against the above-named plaintiff,

The Nevada-California Power Company, for the

fiscal year beginning January 1, 1914, upon any

valuation in excess of the sum of Three Hundred and

Twenty-eight Thousand, Six Hundred [7S] and

Eighty-nine Dollars ($328,689.00).
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Done this 16th day of September, 1916.

E. S. FARRINGTON,
Judge.

[Endorsed] : No. A-32. In the District Court of

the United States, in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-

tion, Plaintiff, vs. Nathaniel K. Franklin, et al., De-
* fendants. Order for Injunction Pendente Lite.

Filed September 16th, 1916. T. J. Edwards, Clerk.

John R. Dixon, Newman Jones, Attorneys for Plain-

tiff, 316 First National Bank Building, Riverside,

California. [74]

In the District Court of the United States, in and

for the District of Nevada.

No. A-31.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

JOSEPH HAMILTON, in His Capacity as Treas-

urer and Ex-Officio Tax Receiver of the

County of Esmeralda, in the State of Nevada,

and MICHAEL A. DISKIN, in His Capacity

as District Attorney of the Said County of

Esmeralda, and CLYDE P. JOHNSON, in

His Capacity as Auditor of the Said County

of Esmeralda,

Defendants.
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No. A-32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity

as Treasurer and Ex-Officio Tax Receiver of

tlie County of Nye, in the State of Nevada;

and JOHN A. SAUNDERS, in His Capacity

as District Attorney of the Said County of

Nye, and WILLIAM M. GRIMES, in His

Capacity as Auditor of the Said County of

Nye,

Defendants.

Opinion of Farrington, D. J.

Filed March 21, 1917.

Mr. JOHN R. DIXON and Mr. NEWMAN JONES,
for Plaintiffs.

Mr. GEORGE B. THATCHER, Attorney-General

of Nevada, Mr. H. H. ATKINSON, District

Attorney of Nye County, for Defendants.

FARRINGTON, District Judge:

The Nevada-California Power Company, a Wy-
oming corporation, for more than nine years has

been engaged at Bishop Creek, Inyo County, Cali-

fornia, in the business of generating electric current,

which it transmits to and sells in Southern Nevada.

All the Nevada property of the company is situated

in Nye and Esmeralda counties.
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June 24, 1914, the full cash value of plaintiff's

property in Nevada was fixed by the Tax Commis-

sion at $1,492,815. Following a uniform rule ap-

plied to all similar property in the State, 60 per cent

of this amount was taken for the purposes of taxa-

tion, making the assessed value $895,689, of which

$328,689 was apportioned to Nye County, and

$567,000 to Esmeralda County. In finding this

value the Commission took into consideration both

physical and non-physical elements, and included

therein overhead charges incurred during the period

of construction, as well as the franchises. (Tr.

p. 8.) [75]

In October, 1914, the Power Company appeared

before the Commission, complained that this assess-

ment was excessive and illegal. Instead of reducing

the valuation, the Commission raised it to $3,700,-

713, 60 per cent of which, or $2,221,417, was fixed as

the value for the purposes of taxation. The effect

of this change was to increase the Nevada tax of

plaintiff from $21,850.29 to $53,517.82. The Power

Company then brought the present suits, both of

which have been tried together, and will be decided

as one case, though a decree in accordance with the

following opinion will be entered in each.

In each bill the plaintiff prayed that it be ad-

judged that the full cash value of its property in

Nevada at any time during the year 1914 did not

exceed the sum of $1,220,843; that the valuation

fixed for that year by the Nevada Tax Commission

was and is unjust, inequitable, and, in so far as it

exceeds 60 per cent of the said amount, is wholly
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void and of no effect ; that plaintiff be granted writs

of injunction, both temporary and permanent, re-

straining the enforcement of the valuation or orders

of the Nevada Commission as against plaintiff, or

from commencing or prosecuting any action at law

for the enforcement of said values or orders, or

for the collection of any tax claimed thereunder, and

that the treasurer of Nye county be directed to ac-

cept and receive $6,321.25, and the treasurer of Es-

meralda countjT^ $11,822.60, or such other sums as

the Court may adjudge, in full payment of all taxes

levied or assessed against the plaintiff in said coun-

ties for the year 1914.

June 19, 1916, an injunction was issued in both

cases, restraining the collection of taxes on any valu-

ation in excess of the assessment of June 24, 1914.

The cases were tried January 25, 26 and 27, 1917.

About 85 per cent of plaintiff's transmission lines

are in Nevada ; the remaining 15 per cent, as well as

the generating plant, water rights, dams, ditches and

flumes, are in Inyo County, California. The gross

income of the company for the fiscal year ending

June 30, 1914, about 95 per cent of which was re-

ceived from sales of electric current in Nevada, was

$992,928. During the same period the operating

expenses were $339,115, and the taxes for the previ-

ous year were $18,435.

Within the State of Nevada on the 31st day of

December, 1914, "the company owned a total of

246.2 miles of three-phase, e0,000-volt transmission

line on wooden poles ; seven sub-stations, two switch-

ing stations; six [7G] distribution systems; with
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transformers, meters, service connections, and so

forth; a small amomit of municipal street lighting

system; a concrete office building at Goldfield, and

a considerable amount of minor property of various

sorts." (Tr. p. 86.)

During that year the physical value of plaintiff's

property in Nevada, including overhead charges, as

estimated by the engineer for the Conmaission, was

$895,000. The physical value of its property in

California, exclusive of water rights, was about

$2,300,000. The water rights are appraised by

plaintiff's engineers at $1,400,000, making a total of

$4,595,000 for the entire plant. Mr. Black, ap-

praisal engineer employed by the Power Company,

testifies that the Nevada property in 1914 was worth

$1,188,888; Mr. Poole, the chief engineer, says

$1,200,000. Mr. Poole also testifies that the proper-

ties, exclusive of the water rights, cost $3,500,000,

and he estimates the reconstruction cost in 1914 at

$3,150,000; and for that portion of the property

which is in Nevada, $1,080,000.

Measured by the market price of its stocks and

bonds, the entire property of the company was

$5,432,000, but it was admitted during the argument

that one million dollars' worth of the company's

property was not used in supplying Southern

Nevada with electricity.

The valuation of $3,700,713, fixed by the Tax Com-

mission on the property in Nevada, was ascertained

by ascribing 85 per cent of the net earnings for the

year ending June 30, 1914, to Nevada, and capital-

izing the result on a 10 per cent basis. In detail.



The Nevada-California Power Company. Ill

the calculation as testified to by Mr. Shaughnessy,

chairman of the Conunission, was as foUows

:

''I have given gross earnings for the fiscal year

ending June 30, 1914, $992,928. Thereafter the fol-

lowing deductions were taken: Operating expenses,

$339,115, taxes, $18,435, annuity or return on the

property, 4 per cent on $5,000,000, total plant valua-

tion claimed, or $200,000, making total deductions

$557,550. Taking that amount from gross earnings

leaves net income of $435,378. Taking 85 per cent

of that as creditable to Nevada, gives $370,071.30,

and that capitalized at 10 per cent wiU give $3,700,-

713. Sixty per cent of that, which was taken for

assessment purposes, gives $2,220^,427." (Tr. p. 20.)

No witness has given a higher valuation than

$1,200,000 for the company 's tangible properties, in-

cluding overhead charges, in Nevada. The differ-

ence between this amoimt and $3,700,713, the value

fixed m October [77] 1914, is $2,500,713. The

real character and source of this increment is dis-

closed, not only in the method by which it was calcu-

lated, but by the reasons given in its justification.

The following is from the testimony of Mr. Shaugh-

nessy:

"Mr. DIXON.— (Q.) Now will you please state to

the Court just why you ascribe 85 per cent; in other

words, was it because 85 per cent of the lines of the

company were in the State of Nevada, and 15 per

cent, as you estimated them to be, in California?

A. Yes, that was the basis * * * We also had

in mind, I don't know that I should say it had con-

trolling importance, * * * that in California
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the assessment taken by the authorities on a basis of

a 4.6 per cent factor, applied to the portion of the

gross earnings measured to California on the ratio

of the (transmission line) mileage within California

to the total mileage, * * * gave them a valua-

tion on the physical property of approximately

$600,000 or $650,000; and that, in contradistinction

to the fact there was something like three million

some odd thousand dollars worth of the physical

properties of your company actually situate in Cali-

fornia. It necessarily followed that the State of

California left the balance of the earnings I have

used to the State of Nevada for assessment.
* * *

<^. Yes, but is it or is it not a fact, Mr. Shaugh-

nessy, that in ascribing 85 per cent, you used as the

basis for so doing, the mileage of the company in this

State as constrasted with that in California? A.

That was one of the elements. Q. And the other was

what you have just explained, of California leaving

something to Nevada? A. That is just it exactly."

(Tr. p. 27.) Mr. Shaughnessy testifies that the

$3,700,713 "was reached by taking into account the

physical value of the property, plus the overhead

charges, and plus the capitalization of the franchise

value, as determined by the net earnings of your

company." (Tr. p. 18.)

"The franchise, as we understand it, * * *

would be the use value of the property, measured by

its earnings; and whatever that might capitalize out

for in excess of the physical value; that is, in excess

of the physical value and overhead costs, would
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represent the franchise value; but, as stated before,

we did not pursue that method at the January meet-

ing, of capitalizing out your net earnings, and under-

taking to assign them, as we did at the equahzation

period in October." (Tr. p. 16.)

The taxes paid in California in 1914 on more than

two-thirds of this [78] property, were about

$6,600, while the Nevada authorities on less than

one-third of the property, attempted to collect

$53,517.82.

It is difficult to indulge the idea that the existence

of $2,500,713 of use value, or franchise value, or in-

tangible value can be proven by the mere circum-

stance that 85 per cent of the transmission lines are

in Nevada, or that 95 per cent of the Company's in-

come was derived from sales in Nevada of electric

current manufactured wholly in California; or by

the further fact that California authorities had im-

posed a very low valuation on the company's prop-

erty in that State. One might with equal propriety

attribute one hundred per cent of the net income to

the water rights because they are located wholly in

California, or to the power plant because it produces

all the electric current. But, obviously, all such

methods are merely ascribing values to one portion

of the plant which are taken from another. They

have no tendency to demonstrate the existence or

non-existence of intangible or use value. If all the

company's property had been in Nevada, no such

manipulation of values would have been dreamed of.

If there be such a $2,500,713 use value peculiar to

the transmission lines in Nevada, it should manifest
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itself in some evidence that the transmission lines

possess a greater earning power than any other por-

tion of the plant. It is easy to understand why one

man who manages and superintends such a business

can earn more than a common laborer, but why one

hundred dollars put into a dynamo in Inyo county

should be less productive of profit to the company

than an equal sum put into copper wire and trans-

formers in Nye county, is hard to explain or demon-

strate. The water power, the powder plant and the

lines, when combined and working to one end, con-

stitute an industrial organism, each member of

which is necessary to the success of the whole.

We have here a plant the value of which, ascer-

tained by capitalizing its net earnings at 10 per cent,

is $4,353,378. It is owned and operated as a unit.

If a constituent portion which has a tangible value

of less than $1,200,000 is valued at $3,700,713, by

what process of reasoning can it be demonstated

that the remainder of the plant which has a tangible

value of more than three million dollars is worth less

than $660,000? If there be a franchise value, it

must show itself in earnings above those necessary

to cover operating expenses, to provide for depre-

ciation, and pay a reasonable return on the fair

value of the property as a going concern. [79]

There is no evidence that the property is earning

enough to pay expenses, depreciation, and a return

on $2,500,713, in addition an an adequate return on

a value of $4,353,378. Furthermore, it does not ap-

pear that the Commission sought any such evidence;

it has resorted so a device the effect of which is to
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subject property beyond its jurisdiction to taxation

in this State.

It is true that in other cases the property of inter-

state corporations has been apportioned between

two adjoining States on a mileage ratio, and in many
instances such a method not only operates fairly and

justly, but has been approved by the courts. If the

property in this case were homogeneous, that is, if it

consisted entirely of one transmission line, if it were

a telephone line, a telegraph line, or a railroad, it

would be very proper to pursue the method which

has been used by the Commission, but in the pres-

ent case more than two-thirds of plaintiff's property

is located across the line in California, and less than

one-third is within the boundaries of this state. If

the State can take 85 per cent of the total value of

the property simply because 8'5 per cent of the trans-

mission lines are in Nevada, it would be justified in

taking the whole value of the California property

for purposes of Nevada taxation, if the generating

plant were situated so near the boundary between the

two States that the entire transmission line were in

Nevada. This phase of the case was fully discussed

in the decision rendered herein, awarding an injunc-

tion pendente lite, reported in 235 Fed. 317. With

the conclusion announced in that opinion I am still

satisfied.

The valuation, $1,492,815, fixed by the Tax Com-

mission in June, 1914, is attacked on the ground that

it includes intangible values, whereas the company

had no such values in Nevada at that time. In

order to sustain this position, plaintiff has intro-
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duced testimony tending to show that its net income
at the time was insufficient to cover depreciation

and operating expenses, and to afford a fair return

on the reasonable value of its physical property de-

voted to the service of the people in Southern Ne-

vada, and consequently there could be no intangible

value. Mr. Shaughnessy testifies that the amount,

$1,492,815, was intended to cover the values of physi-

cal properties within the State, the overhead costs

ascribable thereto, and the intangible values other

than franchises. [80}

"Mr. JONES.—(Q.) In other words, you did not

attempt to tax the primary franchise, or right of the

company to be and exist as a corporation? A. Not

at all, not in that sense, no. Q. And you did not

undertake at that meeting to tax, and did not assess

any tax against the right of franchise of the N. C. P.

Company to conduct and carry on its interstate busi-

ness within this State? A. Not at all, no such in-

tention. Q. And you did not at that meeting, or at

any meeting, undertake, or in fact assess, any tax

upon the N. C. P. Company on account of its special

franchise to occupy and use public streets and high-

ways within the State of Nevada. A. Not at all,

sir." (Tr. p. 17.)

As to the physical value of the transmission lines

in Nevada and the plant on Bishop creek, there is no

dispute. The only difference is as to the water

rights. These I shall appraise at $1,200,000.

Plaintiff is entitled to a fair return on the reason-

able value of the property which it devotes to the

public service. What is a fair return depends
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largely on the hazard of the investment. If there be

no hazard, an annual return of five or six per cent is

ample. The Power Company has water rights for

which it paid $225,385. It is claimed that in the

year 1914 these rights were worth not less than

$1,400,000, and it is safe to predict that before the

next fifteen years have expired, their value will have

advanced to $5,000,000. Water power between

Bishop creek and the Mexican border is extremely

scarce. The growing industries of Southern Cali-

fornia are demanding more and more electric cur-

rent, and as near-by and available coal deposits and

oil fields are exhausted, there will be a still greater

demand for the power which can be supplied by

plaintiff's plant on Bishop creek.

On the other hand, every investment made in

a mining camp is hazardous; sooner or later the

mines are exhausted. Plaintiff's witnesses testify

that the future productive life of Groldfield and

Tonopah will not exceed five years. Certain it is,

that unless other mines are discovered in that vicin-

ity, the time is not far distant when plaintiff's trans-

mission lines in Nye and Esmeralda counties will

have only a salvage value. Hence, plaintiff is en-

titled to a larger rate of income on its Nevada prop-

erty than on its power plant and water rights in

Inyo county. For the same reason it is entitled to

no allowance for depreciation on its water rights.

There is no evidence that they will ever wear out, de-

cay, or become obsolete. The probable [81] life of

the perishable portions of the power plant is not less

than thirty years. Hence, I find that six per cent
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per annum is a fair return on the value of plaintiff's

generating plant and water power devoted to the pub-

lic use in Southern Nevada, and then an annual allow-

ance of three per cent on the value of the power

plant is ample to cover its depreciation. I also find

that ten per cent per annum is not an unreasonable

return on the fair value of the company's property

in Nevada, and for the purposes of this case I shall

assume that it is entitled to an allowance of ten per

cent per annum for depreciation of the Nevada

property.

If these rates are applied to plaintiff's gross in-

come for the year ending June 30, 1914, it will ap-

pear that a considerable income has been realized

in excess of what would be a fair return on the

aggregate value of its physical properties, including

overhead charges. This may be regarded as a re-

turn for intangible values. It has frequently been

considered that the sum of the values of each dis-

tinct part of a great industrial plant is much less

than the value of all the parts assembled together,

and working as one machine. The water rights, the

power plant and the transmission lines had an added

value in 1914 by reason of their union and joint

operation as one system, which if it is evidenced by

an income in excess of a fair return on the purely

physical value of the separate parcels of property,

may be properly assessed for the purposes of taxa-

tion.

The gross income for the year ending June 30,

1914, was $992,928; the operating expenses were

$339,115; taxes $18,435; depreciation, 10 per cent on
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$1,200,000, the value of the Nevada transmission

lines, $120,000; and 3 per cent on $2,300,000, the value

of the power plant, or $69,000. Subtracting the

total deductions, $546,550, from the gross earnings,

the remainder is a net income of $446,378. A six

per cent return on the generating plant valued at

$2,300,000, and the water rights valued at $1,200,000,

is $210,000. A ten per cent return on $1,200,000, the

value of the company's Nevada property, would be

$120,000. Deducting $330v000, the sum total of rea-

sonable returns, from the net income, $446,378, there

wiU be a balance of 116,378, which is income in ex-

cess of what I have found to be a reasonable return

on the value of the physical elements of the prop-

erty, plus overhead charges. If this is capitalized

on a ten per cent basis, the result, $1,163,780, will be

intangible value. No satisfactory reason has been

shown why this added [82] value should be at-

tributed to one portion of the property rather than

to another. If $1,163,780 is apportioned ratably,

$297,131 may be added to the physical value of the

Nevada property, making $1,497,131. This amount

exceeds $1,492,815, the value fixed by the Commis-

sion June 24, 1914, by only $4,316. A slight change

in the rates which I have assumed to be reasonable

returns on the property, or in the amount allowed

for depreciation, would render the result thus ob-

tained substantially the same as the amount arrived

at by the Commission.

The testimony is not sufficient to warrant this

court in changing the valuation fixed by the Tax

Commission at its meeting in June, 1914. Decrees
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will be prepared and entered in accordance with the

foregoing opinion. The injunctions issued herein

September 16, 1916, will be made permanent.

I must add that the attempt to try these cases in

the newspapers while they were pending in this

court, is a regrettable incident, and peculiarly repre-

hensible because of the unworthy attitude in which

the State of Nevada was thus placed.

[Indorsed] : Nos. A.-31 & A.-32. In the District

Court of the United States, in and for the District

of Nevada. The Nevada-California Power Com-

pany, a Corporation, Plaintiff, vs. Joseph Hamilton,

in His Capacity as Treasurer and ex-officio Tax Re-

ceiver of the County of Esmeralda, et al., Defend-

ants. The Nevada-California Power Company, a

corporation. Plaintiff, vs. Nathaniel K. Franklin, in

His Capacity as Treasurer and ex-officio Tax Re-

ceiver of the County of Nye, et al.. Defendants.

Opinion. Filed March 21st, 1917. T. J. Edwards,

Clerk. [83]

In the District Court of the United States, in and

for the District of Nevada.

No. A-32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity

as Treasurer and ex-officio Tax Receiver of
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.! the County of Nye, in the State of Nevada,

and JOHN A. SANDERS, in His Capacity

as District Attorney of the Said County of

Nye, and WILLIAM M. GRIMES, in His

Capacity as Auditor of the Said County of

Nye,

Defendants.

Final Decree.

This cause came on regularly to be heard at the

October (1916) term of said 'Court, on the bill, an-

swer, and proofs, and was argued by coimsel, and

was thereafter continued for advisement until this

present term. And it appearing to the Court, among

other things, that the full cash value of all of plain-

tiff's property within the State of Nevada at any

time during the fiscal year beginning January first,

1914, was the sum of $1,492,815 ; and that the plain-

tiff's said property was intentionally assessed by

the Nevada Tax Commission at its January session

in said year at sixty per centum of said full cash

value, that is to say, at the sum of $895,689.00; and

that all other properties taxable [84] in the said

State in and for the said fiscal year were likewise,

and by proper assessing officers and authorities sys-

tematically, uniformly and intentionally assessed

at sixty per centum, and at no more than sixty per

centum, of the full cash value thereof ; and that the

said sum or assessed valuation of $895,689 was and

is properly apportionable, upon a mile-unit valua-

tion basis, as between the counties of Nye and

Esmeralda, in the said State of Nevada, as follows,

to wit : to the said county of Nye the sum or valua-
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tion of $328,689 and to the said county of Esmeralda

the sum or valuation of $567,000; and the cause

having been submitted for decision, and being by the

Court duly considered;

Now, therefore, it is hereby ordered, adj adged and

decreed

:

1. That the true full cash value of all of the

plaintiff's properties within the State of Nevada at

any time during the fiscal year beginning January

1, 1914, was and is the sum of One Million Four Hun-

dred Ninety-two Thousand Eight Hundred and Fif-

teen Dollars ($1,492,815), and no more;

2. That the valuation of Two Million Two Hun-

dred Twenty-One Thousand Four Hundred and

Seventeen Dollars ($2,221,417) placed and assessed

upon the said properties of the plaintiff for purposes

of taxation for the said fiscal year by the Nevada

Tax Commission at its October session in the year

1914 was and is, in so far as the same exceeds sixty

per centum of the said sum of One Million Four

Hundred Ninety-two Thousand Eight Hundred and

Fifteen Dollars ($1,492,815), unjust and inequi-

table
;

3. That the orders and each and all of the orders

and valuations of the said Nevada Tax Commission,

mentioned and referred to in the plaintiff's com-

plaint herein, in so far as they purport [85] to

fix or establish or assess any valuation for the fiscal

year 1914 of the said plaintiff's property within

the State of Nevada, for assessment and taxation

purposes, in excess of sixty per centum (60%) of

One Million Four Hundred Ninety-two Thousand
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Eight Hundred and Fifteen Dollars ($1,492,815),

were and are wholly void and of no force or effect;

4. That the said preliminary injunction be and

the same is hereby made perpetual, and the said de-

fendants, and each of them, and their successors,

servants, deputies, attorneys, agents, and any and all

persons acting under their authority or direction,

are hereby perpetually enjoined and restrained from

receiving, having, demanding, or collecting or in-

stituting or prosecuting any steps or proceedings to

collect, the taxes and assessments upon the assess-

ment rolls of the said county of Nye in the hands

of the said defendants or in the hands of either or

any of them, which are charged to or against

the above-named plaintiff, The Nevada-California

Power Company, for the fiscal year beginning Janu-

ary 1, 1914, upon any valuation in excess of the sum
of Three Hundred Twenty-eight Thousand Six

Hundred and Eighty-nine Dollars, ($328,689).

Done in open court this 23d day of June, 1917.

E. G. FARRINGTON,
Judge.

[Endorsed] : No.A-32. In the District Court of

the United States in and for the District of Nevada.

The Nevada-California Power Company, Plaintiff,

vs. Nathaniel K. Franklin, et al.. Defendants. Final

Decree. Filed, June 23d, 1917. T. J. Edwards,

Clerk. [86]
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In the District Court of the United States, in and for

the District of Nevada.

No. A-32.

NEVADA-CALIFORNIA POWER COMPANY, a

Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye in the State of Nevada, et al.,

Defendants.

Stipulation Waiving Bond on Appeal, etc.

It is hereby stipulated and agreed by and between

the respective parties to the above-entitled action

that the bond for costs upon appeal of the above-

entitled action is hereby waived and no bond is or

shall be required of defendants in the perfection of

their appeal.

In consideration of the foregoing the defendants

hereby stipulate and agree that they will pay all

costs and damages that may be awarded against

them on appeal.

Dated this 10th day of July, 1907.

JOHN R. DIXON,
NEWMAN JONES,
Attorneys for Plaintiff.

GEO. B. THATCHER,
Atty. Gen'l,

H. H. ATKINSON,
Dist. Atty.,

Attorneys for Defendants.
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[Indorsed] : No. A.-32. In the District Court of

the United States, in and for the District of Nevada.

Nevada-California Power Company, a Corporation,

Plaintiff, v. Nathaniel K. Franklin, in His Capacity

as Treasurer and Ex-officio Tax Receiver of the

County of Nye, in the State of Nevada, et al.. De-

fendants. Stipulation Waiving Bond on Appeal.

Piled December 14, 1917. T. J. Edwards, Clerk.

[87]

In the District Court of the United States, in and for

the District of Nevada.

No. A-32.

NEVADA-CALIFORNIA POWER COMPANY,
a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-of&cio Tax Receiver of the

County of Nye in the State of Nevada,

Defendants.

Stipulation Re Transmission of Original Exhibits to

Appellate Court.

IT IS HEREBY STIPULATED AND
AGREED by and between the respective parties to

the above-entitled action that all of the original ex-

hibits may be certified and forwarded and filed upon

appeal with the Circuit Court of Appeals, and that

copies thereof need not be made or included in the

printed record on appeal of the above-entitled case.
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IT IS FUETHER STIPULATED AND
AGREED that the defendants may file five addi-

tional copies of Plaintiff's Exhibit "C" for the con-

venience of the Court.

July 10th, 1917.

JOHN R. DIXON,
NEWMAN JONES,
Attorneys for Plaintiff.

GEO. B. THATCHER,
H. H. ATKINSON,
Attorneys for Defendants.

[Indorsed] : No. A-32. In the District Court of

the United States, in and for the District of Nevada.

Nevada-California Power Company, Plaintiff, vs.

Nathaniel K. Franklin, in His Capacity as Treas-

urer and Ex-officio Tax Receiver of the County of

Nye, et al., Defendant. Stipulation, Re Exhibits.

Filed December 14, 1917. T. J. Edwards, Clerk.

[88]

In the District Court of the United States, in and

for the District of Nevada.

No. A-31.

NEVADA-CALIFORNIA POWER COMPANY,
a Corporation,

Plaintiff,

vs.

JOSEPH HAMILTON, in His Capacity as Treas-

urer and Ex-officio Tax Receiver of the

County of Esmeralda in the State of Nevada,

et al.,

Defendants.
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No. A-32.

NEVADA^CALIFORNIA POWER COMPANY,
a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye in the State of Nevada, et al.,

Defendants.

Stipulation Re Appeal.

Whereas, judgment has been duly and regularly

entered in the above-entitled cases in favor of plain-

tiffs, and

Whereas, the defendants contemplate an appeal

from the judgment and decree so entered, and,

Whereas, both cases were tried together and sub-

mitted to the Court upon the same testimony, record

and proceedings, and.

Whereas, it is the desire, by the parties hereto,

to save costs and expenses.

Now, therefore, it is stipulated and agreed that

upon the filing of the necessary papers perfecting

appeals to the Circuit Court of Appeals in both of

the above-entitled cases, that but one case, to wit,

case No. A-32, shall be taken and docketed in the

Circuit Court of Appeals, and that the other case

No. A-31, and all records, papers and proceedings

connected therewith shall remain with the clerk of

the above-entitled court and that the decision of

the Circuit Court of Appeals, or of the Supreme
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Court of the United States, as the case may be, in

Case No. A-32 shall decide and conclude Case No.

A-31. [89]

JOHN R. DIXON,
NEWMAN JONES,

Attorneys for Plaintiff.

H. H. ATKINSON,
ROGER FOLEY and

GEO. B. THATCHER,
Attorneys for Defendants.

Dated July 10, 1917.

[Indorsed] : No. A-31 and A-32. In the District

Court of the United States, in and for the District

of Nevada. Nevada-California Power Company, a

Corporation, Plaintiff, vs. Joseph Hamilton, in His

Capacity as Treasurer and Ex-officio Tax Receiver

of the County of Esmeralda in the State of Nevada,

et al., and Nathaniel K. Franklin, in His Capacity

as Treasurer and Ex-officio Tax Receiver of the

County of Esmeralda in the State of Nevada, et al..

Defendants. iStipulation. Filed December 14th,

1917. T. J. Edwards, Clerk. [90]
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In the District Court of the United States for the

District of Nevada.

No. A-32—IN EQUITY.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye in the State of Nevada ; JOHN
A. SANDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. GRIMMES, in His Capacity

as Auditor of Said County of Nye,

Defendants.

Petition for Appeal.

PETITION FOR APPEAL, filed December 14th,

A. D. 1917, in the District Court of the United

States for the District of Nevada.

To the Honorable E. S. FARRINGTON, District

Judge

:

The above-named defendants feeling themselves

aggrieved by decree made and entered in the above-

entitled cause on the 22d day of June, A. D. 1917,

hereby appeal from said decree to the Circuit Court

of Appeal for the Ninth Circuit, for the reason speci-

fied in the assignment of error, filed herewith, and

pray that their appeal be allowed and that citation

be issued as provided by law, and that a transcript
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of record proceedings and papers upon whicli said

decree was based duly authenticated may be sent to

the United States Circuit Court of Appeal for the

Ninth Circuit, sitting at San Francisco, California.

Your petitioner further prays that a proper order

touching the security be required of them to perfect

their appeal be made.

GEO. B. THATCHER and

H. H. ATKINSON,
Solicitors for Defendants, [91]

The foregoing petition for the allowance of an ap-

peal is hereby granted and the appeal allowed. No
bond being required for the reason that under and

by virtue of stipulation bond for cost has been

waived.

Dated 14th day of December, 1917.

E. J. FARRINGTON,
U. S. Dist. Judge.

[Endorsed] : No. A-32. In the District Court of

the United States in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-

tion, Plaintiff, vs. Nathaniel K. Franklin, et al.. De-

fendants. Petition for Appeal and Order Allowing

Same. Filed December 14th, 1917. T. J. Edwards,

Clerk. [92]
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In the District Court of the United States in and for

the District of Nevada.

No. A-32—IN EQUITY.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye in the State of Nevada ; JOHN
A. SANDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. GRIMMES, in His Capacity

as Auditor of Said County of Nye,

Defendants.

Assignment of Errors.

Now comes the defendants in the above-entitled

case and file the following assignment of errors upon

which they rely upon their prosecution of the appeal

in the above-entitled case from the decree made by

this Honorable Court, on the 22d day of June, 1917

:

I.

That the Court erred in making and entering its

Final Decree, and said decree is not supported by,

and is contrary to the evidence.

II.

That the Court erred in finding in its decree that

the full cash value of all of plaintiff's property
within the State of Nevada, for the tax year 1914,
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was $1,492,815 and said finding is contrary to the

evidence, and is not supported thereby. [9S]

III.

That the Court erred in finding in its said decree,

that the assessed valuation of the plaintiff's prop-

erty for the year 1914 was $895,689, and said finding

is contrary to the evidence and is not supported by

the evidence.

IV.

That the Court erred in finding that the assessed

valuation apportionable, upon a mile unit valuation

basis, for the tax year 1914, for Nye County to be

$328,689', and for the county of Esmeralda $567,000,

and said finding is contrary to the evidence and is

not supported thereby.

V.

That the Court erred in finding that the valuation

of $2,221,417 placed and assessed upon properties of

the plaintiff, in Nevada, for the tax year 1914, by

the Nevada Tax Commission, in so far as the same

exceed sixty (60%) per cent of $1,492,815, to be un-

just and inequitable, and said finding and decree is

contrary to the evidence, and is not supported by the

evidence.

VI.

That the Court erred in declaring void, by its de-

cree, all valuations of the Nevada Tax Commission

established for the fiscal year 1914 on the property of

the plaintiff, in the State of Nevada for assessment

and taxation purposes in excess of sixty (60%) per

cent of $1,492,815, and the same is contrary to the

evidence and is not supported by the evidence.
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VII.

That the Court erred in granting a perpetual in-

junction enjoining these defendants from demand-

ing, collecting, instituting or prosecuting any steps

or proceedings to collect taxes and [94] assess-

ment upon the Assessment Rolls of said County of

Nye, in the hands of the defendants, or either of

them, against the plaintiff. The Nevada-California

Power Company, for the tax year beginning January

1st, 1914, on any valuation in excess of the sum of

$328,689, and the same is contrary to the evidence,

is unsupported thereby, and said order is beyond and

in excess of the jurisdiction of the above-entitled

court.

VIII.

That the Court erred in granting a preliminary

injunction, made and entered by the Court on the

day of , for the reason that said order is not

supported by the evidence and is contrary thereto,

and that the plaintiffs have a plain, speed}^ and ade-

quate remedy in the ordinary course of law, under

and by virtue of the provisions of Sections 3664 and

3659 of the Revised Statutes of Nevada, 1912.

IX.

That the Court erred in overruling the motion of

the defendants to dismiss the Complaint in the

above-entitled action.

X.

That the Court erred in its opinion in finding that

the value of the Water Rights of plaintiff at

$1,200,000 and the same is not supported by, and is

contrary to, the evidence.
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XI.

The Court erred in finding in its opinion of March

21st, 1917, in allowing ten (10% ) per cent per annum
depreciation on property in Nevada, and the same is

contrary to the evidence, and is not supported by the

evidence.

XII.

That the Court erred in finding in its opinion of

March 21st, 1917, that three (3% ) per cent should be

allowed to cover [95] depreciation on the Power

Plant of plaintiff, and the same is contrary to the

evidence and is not supported thereby,

XIII.

That the Court erred in its opinion of March 21st,

1917, in using ten (10%) per cent as a capitalization

factor to be applied for the purpose of ascertaining

the intangible value of plaintiff's property, and the

same is not supported by the evidence and is con-

trary thereto.

XIV.

That the Court erred in finding that ten (10%)

per cent is a fair return to be allowed on Nevada

property, and the same is contrary to the evidence,

and such finding is not supported thereby.

XV.

That the Court erred in its opinion of March 21st,

1917, in finding and holding that the intangible value

of plaintiff's property is $1,163,780, and said finding

is contrary to the evidence and is not supported

thereby.

XVI.

That the Court erred in its opinion of March 2 Its,



The Nevada-California Power Company. 135

1917, in finding that $297,131 is the amount of in-

tangible value to be added to the physical value of

the Nevada property of plaintiff for assessment and

taxation purposes, for the year 1914, and said finding

is contrary to the evidence and is not supported

thereby.

WHEREFORE, the appellant prays that such

decree be reversed, and said District Court of the

United States for the District of Nevada be directed

to dismiss the bill.

GEO. B. THATCHER,
Attorney General of Nevada,

H. H. ATKIN80N,
District Attorney,

Attorneys for Appellant. [96]

[Indorsed] : No. A-32. In the District Court of

the United States in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-

tion, Plaintiff, vs. Nathaniel K. Franklin, in His

Capacity as Treasurer and Ex-officio Tax Receiver

of the County of Nye, in the State of Nevada, et al.,

Defendants. Assignment of Errors. Filed Decem-

ber 14th, 1917. T. J. Edwards, Clerk.
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In the District Court of the United States for the

District of Nevada.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye in the State of Nevada ; JOHN
A. SANDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. GRIMMES, in His Capacity

as Auditor of Said County of Nye,

Defendants.

Praecipe for Transcript of Record.

To the Honorable T. J. Edwards, Clerk of the United

States District Court for the District of Nevada.

You are hereby requested to prepare and certify

to the United States Circuit Court of Appeals for the

Ninth Circuit, sitting at San Francisco, California,

a transcript on appeal in the above-entitled case, and

the defendants-appellants hereby designate and indi-

cate the portions of the records, papers and files to

be incorporated in the transcript on appeal as fol-

lows:

1. The pleadings.

2. Opinion of the Court, filed January 19, 1916,

granting an application for an injunction pendente

lite.
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3. Order granting injunction pendente lite.

4. Statement of the evidence together with the

certificate of the Court or Judge approving the same.

5. The assignment of errors of defendants and

appellants.

5a. Opinion of the Court on the merits filed March

21st, 1917. [97]

6. Final decree.

7. The petition for appeal and the order granting

the same.

8. iStipulation of parties, July 10, 1917, v^aiving

bond for costs on appeal in the above-entitled action.

9. All exhibits offered in evidence, provided,

however, that the original of the exhibits shall be

forwarded under and pursuant to stipulation of

council. The said stipulation having been entered

into the 10th day of July, 1917, and filed in the above-

entitled court on the 14th day of December, 1917.

Dated December 14th, 1917.

GEO. B. THATCHER,
Attorney General,

H. H. ATKINSON,
District Attorney,

Solicitors for Defendants and Appellants.

Received copy of the within praecipe this Decem-

ber 17th, 1917.

JOHN R. DIXON,
NEWMAN JONES,

Attorneys for Plaintiff.

[Endorsed] : No. A-32. In the District Court of

the United States in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-
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tion, Plaintiff, vs. Nathaniel K. Franklin, et al.. De-

fendants. Praecipe. Filed Decembel^ 14tli, 1917.

T. J. Edwards, Clerk. [98]

In the District Court of the United States in and for

the District of Nevada.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye, in the State of Nevada, JOHN
A. SANDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. GRIMES, in His Capacity as

Auditor of said County of Nye.

Admission of Service of Statement of the Evidence.

Service of the statement of the evidence in the

above-entitled cause admitted this 17th day of De-

cember, 1917.

JOHN R. DIXON,
NEWMAN JONES,
Attorneys for Plaintiff.

[Indorsed] : No. A-32. U. S. Dist. Court, Dist. of

Nevada. The Nevada-California Power Co. vs.

N. K. Franklin et al. Admission of Service of

Statement of the Evidence. Filed December 27th,

1917. T. J. Edwards, Clerk. [99]
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COPY.

In the District Court of the United States, in and

for the District of Nevada.

No. A32^IN EQUITY.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye, in the State of Nevada, et al,

Defendants.

Statement of the Evidence.

Filed 31st day of December, 1917.

T. J. EDWARDS,
Clerk of the District Court of United States for the

District of Nevada.

Lodged with the clerk Dec. 14th, 1917.

T. J. EDWARDS,
Clerk. [100]
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In the District Court of the United States, in amd for

the District of Nevada.

No. A-^1.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

JOSEPH HAMILTON, in His Capacity as Treas-

urer and Ex-officio Tax Receiver of the

County of Esmeralda in the State of Nevada,

and MICHAEL A. DIiSKIN, in His Capacity

as District Attorney of the Said County of

Esmeralda, and CLYDE P. JOHNSON, in

His Capacity as Auditor of the Said County

of Esmeralda.

Defendants.

No. A-32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye, in the State of Nevada, and

JOHN A. SAUNDERS, in His Capacity as

District Attorney of the Said County of Nye,

and WILLIAM M. GRIMES, in His Ca-

pacity as Auditor of the Said County of Nye,

i Defendants. [101]



The Nevada-California Power Company. 141

INDEX.
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106 110

154

165
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161
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SHAUGHNESSY, J. F 145 148
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YERINGTON, E. B 104 104

INDEX OF EXHIBITS.
PLAINTIFF'S EXHIBIT "A" 170

[102]

The above-entitled cases came on for trial on

Thursday, January 25th, 1917, at 10 o'clock A. M.,

before Honorable E. S. FARRINGTON, United

States District Judge

;

Mr. JOHN R. DIXON and Mr. NEWMAN
JONES, appearing for plaintife, and Mr. GEORGE
B. THATCHER, Attorney General of Nevada, and

Mr. H. H. ATKINSON, District Attorney of Nye
County, Nevada, appearing for defendants;

Whereupon the following proceedings were had

and testimony introduced

:

Mr. JONES.—May it please the Court, we assume
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there is no necessity for a statement of the nature of

this case, or the issues involved, inasmuch as this

Court has lately rendered an opinion, in which those

issues are clearly stated. May we proceed?

The COURT.—You may proceed. There are two

cases here.

Mr. THATCHER.—We will stipulate at this time

that the cases be tried together, if that be agreeable

to counsel.

Mr. JONES.—It will be stipulated that both eases

be tried together, and all the evidence introduced be

considered as applying in each case. If there be

any respects in which it is necessary to introduce evi-

dence specially applicable to each of the cases, we will

endeavor to ascertain it, and introduce the evidence.

The COURT.—Are there any depositions in?

Mr. JONES.—No, there are none. We will call

Mr. Shaughnessy. [lOS]

Testimony of John F. Shaughnessy, for Plaintiff.

Mr. JOHN F. SHAUOHNESSY, called as a wit-

ness on behalf of the plaintiff, after being sworn,

testified as follows

:

Direct Examination by Mr. JONES.

Q. Mr. iShaughnessy, will you please state your

name, your residence, and the official position or

positions which you occupied in this State during the

year 1914?

A. My name is John F. Shaughnessy, and during

the year 1914, 1 occupied the positions of first assist-

ant commissioner of the Railroad and Public Ser-
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(Testimony of John F. Shaughnessy.)

vice Commissions, and Chairman of the Nevada Tax

Commission.

Q. And you were a member of the Nevada Tax

Commission during all the fiscal year beginning Jan-

uary 1, 1914? A. I was, yes, sir.

Q. Will you please state who composed the mem-

bership of that commission during that year?

A. In addition to myself there were Commis-

sioners Colburn and Fletcher ; also, during a portion

of the year, Governor Boyle was a member of the

Commission; but Commissioner Fletcher had taken

his place at the time the action with reference to your

company was taken.

Q. Will you please state who composed the mem-

bership of the Nevada Public Service Commission

during the same year ?

A. During the same year I was a member of that

Commission ; and Judge Bartine and Mr. Simmons,

my associates, were also members of the Public Ser-

vice Commission.

Q. It is alleged in the complaint in this action that

the Nevada Tax Commission at its January session

in the year 1914, established [104] the full cash

value of all of the properties of the plaintiff, The

Nevada-California Power Company, within the

State of Nevada, for the year 1914, at the sum of

$1,492,815. That allegation is not denied in the an-

swer, and the statement therefore stands as a fact in

the case. Will you now please explain to the Court

the manner in which the Nevada Tax Commission
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(Testimony of John F. Shaughnessy.)

arrived at t"hat full cash valuation of $1,492,815 for

the year 1914.

A. That valuation, as I remember it, Mr. Jones,

was arrived at by taking what we considered to be

a pro rate of the physical valuation of the property,

as near as I can remember, assignable to the State

of Nevada.

Q. In order to assign this pro rate of the values

of the physical properties of the Company, you had

to first establish the total value of the physical prop-

erties of the Company in both States, California and

Nevada, did you not ?

A. Well, that was, of course, before us, Mr. Jones

;

but we had also Mr. Gillett's appraisement, physi-

cal appraisal of that property, made and submitted

before the Public Service Commission of Nevada.

Q. I was just going to ask you about that. The

question was this: Before establishing a pro rate

of the value of the physical property, you, of course,

established in some manner as best you could, the

values of all of the physical properties of The

Nevada-California Power Company in both Cali-

fornia and Nevada, did you not ? A. Yes, sir.

Q. At what figure did your Commission—tax Com-

mission—at that time establish the value, the full

cash value of all of the physical properties of the

Company in the two States ? [105]

A. At that time, I think^—now, I am not just ex-

actly sure on the figures, but I think it was about

five million four hundred odd thousand dollars, and

that included Mr. Black's supplemental valuation to
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(Testimony of John F, Shaughnessy.)

that rendered by Mr. Gillette wherein certain addi-

tional property was included after Mr. Gillette's

valuation was made.

Q. Five million and what %

A. Five million four hundred thousand, and that

was inclusive of the supplemental valuation put in

by engineer Black and The Nevada-California Power

Company, which was supplemental to the original

appraisement submitted by Mr. H. B. Gillette.

Q. Now, Mr. Shaughnessy, will you state what, if

any, inventory and appraisement, or inventories and

appraisements, or other information concerning the

values of the properties of the Nevada-California

Power Company, the Nevada Tax Commission had

before it, or took into consideration at its January

session in 1914, when it established the full cash

value of all of the properties of the said Company

subject to taxation in the State of Nevada at the

sum of $1,492,815.

Mr. THATCHER.—We object, if the Court

please, on the ground it appears there are two ques-

tions; one, what was taken into consideration, and

the other, what data was before it, which are neces-

sarily of a different character. They might have

had before them all character of data with reference

to the property, and not taken it into consideration.

I submit the question cannot be answered in its

present form.

Mr. JONE'S.—We are willing to divide the ques-

tion, if the Court thinks proper, and submit to the

ruling of the Court. [106]
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(Testimony of John F. Shauglmessy.)

The COURT.—I think if the question calls for

both, the question as to what they considered would
naturally include the other. They certainly did not

consider anything that was not before them. I will

allow the question. I will state, gentlemen, that I

shall allow everything in this case. I say that be-

cause I do not anticipate anything that is frivolous

will be put in; anything offered will be offered for

a purpose. If you have an objection you may make
it, and I will consider it. I intend to allow you to

put in everything you wish, but I hope you will make
it just as brief as you can.

Mr. JONES.—We will endeavor to do so.

WITNESS.—In response to your question, Mr.

Jones, we had before us, anti considered largely—

I

would not say that it was everything that my asso-

ciates considered, but we had before us the physical

appraisal, which we considered.

The COURT.— (Q.) What was the first ap-

praisal?

A. The physical appraisal; we considered the

physical appraisal.

Mr. JONES.— (Q.) Pardon me, what physical ap-

praisal do you refer to now, whose ?

A. That I have just referred to, Mr. H. B. Gil-

lette's appraisal, and also the supplemental ap-

praisal, making a total valuation practically of some-

thing like $5,400,000. We undertook at that Jan-

uary meeting to assign only physical valuations, the

pro rata of that physical valuation to the State of
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(Testimony of John F. Shaughnessy.)

Nevada, as I recall it. Does that answer your ques-

tion, Mr. Jones'? [107]

Q. The question was what, if any, inventory or ap-

praisement, or inventories or appraisements, you had

before you, and you have stated you had before you

the appraisement made by Mr. Gillette, of 1913, also

the supplemental appraisals made by Mr. Gillette,

covering the year 1914? A. Yes.

Q. Now, then, what other inventory and appraise-

ment or inventories and appraisements, if any, did

you have before you of the properties of the N. C. P.

Company ?

A. I think that is all, Mr. Jones—all that I recall.

Q. Did you have before you at that time, or take

into consideration the opinions written by yourself

and your associates in the rate-making case number

XJ-44, handed down and dated January 28, 1914,

wherein the Nevada Public Service Commission had

fixed the rates for the Nevada-California Power

Company in the State of Nevada 1

A. Yes, in certain features I did, but that would

not necessarily cover the valuation which I have

heretofore spoken of.

Q. You had, however, those opinions and orders

before you, and took them into consideration ?

A. Yes, they were one of the elements taken into

consideration.

Q. One of the elements taken into consideration.

What other documents did you have before you in

relation to the values of the Company, if any ?

A. Well, I don't recall that we considered any-
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thing else, Mr. Jones.

Q. Was any testimony taken with regard to the

values of the properties of the Company at that Jan-

uary session ? [ 108]

A. Xo. I think your representatives waived the

right to appear at that meeting, as I recall it, but did

appear at the equalization period.

Q. Xow, Mr. Shaughnessy, having first established

as well as you could, the total physical values, or the

values of all the physical properties of the Nevada-

California Power Company in the two States of

California and Nevada, at the sum of approximately

$5,400,000, you next pro-rated a certain amount of

those physical values which you considered ascrib-

alble or taxable in the State of Nevada, is that true ?

A. That is true, yes, sir.

Q. AMiat proportion of that total valuation of

$5,400,000 did you pro-rate to, and ascribe to, and

treat as taxable in the State of Nevada for the year

1914, at the January session of 1914?

A. I don't recall just what the factor was on

which that was pro-rated, and I am not sure that it

was not pro-rated by the actual assignment of the

property within Nevada: I am not certain on that,

Mr. Jones, at this time.

Q. Well, independently of the method by which

you arrived at the value treated as taxable in Nevada,

what was the value of the physical properties of the

Nevada-California Power Company treated by your

Commission at its January session in 1914 as taxable

to the Nevada-California Power Company ?
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A. $1,49^,000.

Mr. THATCHER.— (Q.) That was the full cash

value, Mr. Shaughnessy?

A. That was the full cash value, yes, sir ; and then

for assessment purposes there was taken 60 per cent

thereof, I believe; [109] that was the equalizing

factor at which the other property was assessed that

year.

Mr. JONES.— (Q.) Mr. Shaughnessy, you were

sworn as a witness for the defendants in these cases

at the hearing of the plaintiff's application for in-

junction pendente lite herein, which hearing was

held before this Court in this courtroom in Decem-

ber, 1914, were you not? A. Yes, sir.

Q. At that time did you not testify as follows with

regard to this matter
;
page 7 and 8 of the transcript

:

(Reads:) ''In finding the said $1,492,815 as the full

cash valuation of complainant's property, and of

$895,689 for assessment purposes, the Commission

took into account its nonphysical values as well as

the purely physical elements. The sum taken there-

for was believed to cover the overhead costs incurred

in the construction of the property, and also the

franchise element contemplated by section 5 of the

Tax Commission Law in making up the collective

unit valuation of the Power Company's property."

Now, is that true?

A. Well, if that was my testimony, that is true;

I have not looked it up very carefully.

Q. Now, as you testified in December, 1914, this

valuation of $1,492,815, was supposed and intended
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to cover overhead costs, as well as the purely physical

properties; can you state what proportion or what

amount was ascribed to overhead costs?

A. Yes, sir, that was the amount ascribed by your

engineer—29 per cent of the physical characteristics

under the different items named. [110]

Q. Mr. Shaughnessy, at that time you had written

the opinion in the rate-making ease, in which you al-

lowed the company only 17% per cent total for over-

head costs? A. That is true, yes, sir.

Q. Now, in promulgating your valuation at your

January session, which was promulgated on the 24th

day of June, 1914, do you mean to say that you cal-

culated overhead costs at 29 and a fraction per cent ?

A. Yes, sir.

Q. And so calculating, what amount of overhead

costs did you include in this total of valuation of

$1,492,815?

A. Well, whatever that total amounted to; I can't

tell you exactly; but it was a very substantial

amount, very substantial portion of the physical ap-

praisal.

Q. You are more familiar with this opinion than

I am, can you find that, wherein the total of the

overhead costs claimed by Mr. Gillette in his ap-

praisement, is stated.

A. Well, I can brief that for you by showing you

the difference in the overhead costs claimed by Mr.

Gillette, and those allowed by the Commission.

Q. The Commission allowed $412,000, and disal-

lowed how much, $175,000?



The Nevada-California Power Company. 151

(Testimony of John F. Shauglinessy.)

A. We took off the overhead costs, $271,864.

Mr. THATCHER.— (Q.) Took that much off?

A. Took that much off.

Mr. DIXON.— (Q.) That is, the Public Service

Commission did?

A. The Public Service Commission did, yes.

Q'. In fixing the valuation for tax purposes it was

deemed added? A. Deemed added. [Ill]

Q. In other words, you fixed for tax purposes all

the overhead charges that Mr. Gillette ascribed?

A. Yes, that is true.

Mr. JONES.— (Q.) Then the overhead charges es-

timated and claimed by Mr. Gillette in his appraise-

ment, amounted to the sum of $2i71,806, which you

disallowed, and $412,000, which you did allow?

A. Yes, sir.

Q. Which would be $688,000 approximately?

A. Yes.

Q. Now, of this amoimt of overhead costs,

$683,000, approximately, how much did you ascribe

to and treat as subject to taxation in the State of

Nevada at your January session in 1914?

A. Well, we took the proportion that $1,492,000

is to $5,400,000; it was taken in the exact ratios that

all other elements were taken.

The COURT.— (Q.) Was this $683,000 the over-

head charges for the whole ?

A. Whole property, as claimed by Mr. Gillette

in his physical valuation before the Public Service

Commission ; but we reduced that for rate fixing pur-

poses by $271,000, about.
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to cover overhead costs, as well as the purely physical

properties; can you state what proportion or what

amount was ascribed to overhead costs?

A. Yes, sir, that was the amount ascribed by your

engineer—29 per cent of the physical characteristics

under the different items named. [110]

Q. Mr. Shaughnessy, at that time you had written
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lowed the company only ITl^, P^r cent total for over-

head costs? A. That is true, yes, sir.

Q. Now, in promulgating your valuation at your

January session, which was promulgated on the 24th
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culated overhead costs at 29 and a fraction per cent ?

A. Yes, sir.

Q. And so calculating, what amount of overhead

costs did you include in this total of valuation of

$1,492,815?

A. Well, whatever that total amounted to; I can't

tell you exactly; but it was a very substantial

amount, very substantial portion of the physical ap-

praisal.

Q. You are more familiar with this opinion than

I am, can you find that, wherein the total of the

overhead costs claimed by Mr. Gillette in his ap-

praisement, is stated.

A. Well, I can brief that for you by showing you

the difference in the overhead costs claimed by Mr.

Gillette, and those allowed by the Commission.

Q. The Commission allowed $412,000, and disal-

lowed how much, $175,000?
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A. We took off the overhead costs, $271,864.

Mr. THATCHER.— (Q.) Took that much off?

A. Took that much off.

Mr. DIXON.— (Q.) That is, the Public Service

Commission did?

A. The Public Service Commission did, yes.

Q. In fixing the valuation for tax purposes it was

deemed added? A. Deemed added. [Ill]

Q. In other words, you fixed for tax purposes all

the overhead charges that Mr. Gillette ascribed ?

A. Yes, that is true.

Mr. JONES.— (Q.) Then the overhead charges es-

timated and claimed by Mr. Gillette in his appraise-

ment, amounted to the sum of $2i71,806, which you

disallowed, and $412,000, which you did allow?

A. Yes, sir.

Q. Which would be $683,000 approximately?

A. Yes.

Q. Now^, of this amount of overhead costs,

$683,000, approximately, how much did you ascribe

to and treat as subject to taxation in the State of

Nevada at your January session in 1914?

A. Well, we took the proportion that $1,492,000

is to $5,400,000 ; it was taken in the exact ratios that

all other elements were taken.

The COURT.— (Q.) Was this $683,000 the over-

head charges for the whole ?

A. Whole property, as claimed by Mr. Gillette

in his physical valuation before the Public Service

Commission ; but we reduced that for rate fixing pur-

poses by $271,000, about.
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Q. This $683,000, then, was the overhead charges

on property valued at $5,400,000 ?

A. Yes, that is true.

Q. Then you apportioned to Nevada $412,000 of

that, because something over a million dollars' worth

of property was in Nevada?

A. Yes; well, we apportioned out of the total

$682,000 of overhead costs that went into that

$5,400,000, the total plant valuation we apportioned

from that to Nevada, which made up that [112]

$1,482,000. The point Mr. Jones is trying to estab-

lish is, for rate fixing purposes we disallowed

$271,000 of the $680,000 of overhead costs; in other

words, for taxation we took the overhead costs at

the full value.

Q. I understand instead of allowing $683,000 over-

head charges on the whole plant, you allowed

$400,000 on the plant?

A. For rate fixing purposes.

Mr. JONES.—I understand this witness to say

now that for purposes of taxation, they took such

proportion of the total overhead claimed by Mr.

Gillette, six hundred and eighty-three thousand odd

dollars, as $1,492,815 is to $5,400,000.

A. That would be the ratio, yes; that would be

the ratio, if you want to get at that.

The COURT.—Just give that ratio again, Mr.

Jones.

Mr. JONES.—The proportion would be stated this

way: As $5,400,000 is to $1,492,815, so is $683,864 to
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blank; is not that right? Will you figure that for

me, Mr. Black?

The COURT.—(Q.) Does not this $1,492,000 in-

clude the overhead charges?

WITNESS.—Yes, it does, Judge.

Q. And the $5,400,000 also includes overhead

charges? A. Yes, sir.

Mr. JONES.—May we have just a minute to figure

those, if your Honor please.

Mr. THATCHER.—About $178,000.

Mr. BLACK.—$188,000, is it not?

Mr. THATCHER,—Yes, $188,000. [lU]

Mr. JONES.— (Q.) Well, as I understand you,

Mr. Shaughnessy, your Commission at its January

session in 1914, included in this $1,492,815, total

valuation, $188,000, approximately, for overhead

costs ascribable to the State of Nevada ?

A. I think that would be about the proportion,

Mr. Jones.

Q. Now, in your testimony given in December at

the hearing I have referred to, you testified that this

total valuation of $1,492,815 was believed and in-

tended to cover also the franchise element contem-

plated by section 5 of the Tax Commission Law in

making up the collective unit valuation of the Power

Company's property; will you please state approxi-

mately how much of this total valuation of $1,492,815

was assigned to or treated as the franchise valua-

tion included in the total valuation ?

A. Well, that I could not state, Mr. Jones, for the

reason that we just made an arbitrary assignment
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within that total there for franchise value, but I

could do that; we didn't measure it scientifically un-

til the question was raised at the equalization period.

Q. You didn't measure it scientifically, but you

made some estimate, did you not?

A. No, we did not.

Q. Perhaps we can get at it in another manner.

That $1,492,815, includes approximately $188,000 for

overhead costs ascribable to the State of Nevada;

how much does it include for the values of the

physical properties situate within the State of Ne-

vada during the year 1914, approximately how

much?

A. Well, I would not be able to state just what

that was now ; I have not the memorandum with me

as to the valuation; whatever the valuation is, the

physical valuation is, that is assignable [114] to

the State of Nevada under Mr. Gillette's appraisal,

would be the amount.

Q. You say you have not the memorandum with

you? A. No, I have not.

Q. Did you make memorandum at that time, at

the January session ?

A. I don't think we did, Mr. Jones.

Q. Well, then, when you say you have not the

memorandum with you, what memorandum do you

refer to?

A. Well, the memoranda would be the Gillette ap-

praisal, and the assignment of the property wholly

within the State of Nevada, the purely physical

property.
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Q. You have that Gillette appraisal, your Com-

mission has it ? A. Yes, the Commission has it.

Q. After the noon recess could you give us ap-

proximately the amount of the valuation ascribed to

the physical properties of the Company within the

State for the year 1914 ?

A. Yes, I will try and get that, Mr. Jones.

Q. In other words then, Mr. Shaughnessy, as I un-

derstand you, in arriving at the values of the physi-

cal properties taxable to the N. C. P. Company with-

in the State of Nevada, you used Mr. Gillette's in-

ventories and appraisements, which were then before

you? A. Yes.

Q. And did you apply and use those appraise-

ments without any deductions whatever; or if you

made any deductions therefrom, what deductions did

you make in arriving at those values %

A. I don't think we made any deductions such as

might have been contemplated for rate fixing pur-

poses, if that is what you mean. [115]

Q. And you used Mr. Gillette's inventories and

appraisements just as they came to you?

A. Just as they came.

Q. Therefore you can, after the noon recess, give

us the figures ?

A. I will endeavor to do so, Mr. Jones.

Q. Very well. Did you write the opinion of the

Public Service Commission of Nevada in case num-

ber U-44, the rate-making case, which I have hereto-

fore referred to, dated January 29, 1914, wherein

that Commission valued aU of the properties of the
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Nevada-California Power Company, which I will

refer to hereafter very often as the N. C. P. Com-

pany, in the State of California and Nevada, for

rate-making purposes, at the sum of $3,318,985, ex-

clusive of the unearned increment, water right value,

as you term it, of $1,186,615, situate in the State of

California ? A. I did, yes, sir.

Q. And it is a fact, is it not, that the Nevada Pub-

lic Service Commission in its opinion in that case,

number U-44, estimated the overhead costs incurred

in the construction—estimated and allowed for the

overhead costs incurred in the construction of all of

the Company's physical properties in both states

of California and Nevada, the sum of $412,646 ?

A. Yes, sir.

Q. Now, then, referring to the rate-making case, I

think perhaps you have already stated, but I will ask

this question : What, if any, inventory and appraise-

ment, or inventories and appraisements, or other in-

formation or testimony concerning the values of the

properties of the N. C. P. Company in the two states

just mentioned did the Nevada Public Service Com-

mission have before it, or take into consideration, in

arriving at the valuation therein estabjlished, for

rate-making purposes? [116]

Mr. THATCHER.—We object as incompetent, ir-

relevant, and immaterial; the judgment or opinion

of a board, or Railroad Commission or Public Ser-

vice Commission is not binding upon the Nevada Tax

Commission in fixing the assessment valuation for

the purpose of taxation; they are entirely separate
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and distinct boards, and separate and distinct en-

tities.

The COURT.—I think that is true, but you may
ask the question if you wish.

Mr. JONES.—Very well; then the objection is sus-

tained ?

The COURT.—You may put the question if you

wish.

Mr. JONESl—I will frame a new question. I am
perfectly willing that the objection be sustained.

Q. Mr. Shaughnessy, at this hearing had for rate-

making purposes in case U-44, heretofore referred

to, did the Nevada Public Service Commission have

before it, and take into consideration, these inven-

tories and appraisements made by Mr. Gillette in

1913 and 1914, which you have heretofore referred

to?

A. Yes, sir, they were considered by the Public

Service Commission necessarily, but plus such check

and additional investigation as was made by the Pub-

lic Service Commission's chief engineer.

Q. I didn't get that.

A. I say plus such additional investigation and

check as was made by our chief engineer, Mr. W. K.

Freudenberger.

Q. Now, Mr. Shaughnessy, the next question : Of

what, in general terms, did the physical properties

of the N. C. P. Company in the State of Nevada

during the year 1914, consist ?

A. Of what did the physical properties consist?
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Q. Of what did the physical properties consist, in

general terms? [117]

A. Of the entire system?

Q. No, the physical properties of the N. C. P.

Company in the State of Nevada.

A. The State of Nevada?

Q. Yes, sir.

A. Consisted largely of wires, poles, transformers,

and other transmission and distributing facilities.

Q. And of what, in general terms, did the proper-

ties of the same Company in the State of California

during the same year, consist ?

A. It consisted of the reservoirs, dams, water

wheels, and other facilities used in generation.

Q'. Consisted of what, did you say?

Q. Reservoirs, dams, water wheels, and other fa-

cilities used for the purposes of generation.

Q. Including the power plants ? A. Yes.

Q. Of the power plants on Bishop Creek and in

Inyo County, is that true ? A. That is true.

Q. Together with the transmission line in Califor-

nia, necessary to convey power from the power-

houses to the State line, is that true?

A. Yes, sir, that is true.

Q. Mr. Shaughnessy, I understand you to say that

you are at this time unable to state how much of this

$1,492,815 was ascribable to franchise value ?

A. I am, yes, sir.

Q. But perhaps you can tell us what franchises of

the N. C. P. Company were supposed or believed by

your Commission to be covered by this total valua-
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tion fixed by your Commission at its January ses-

sion.

A. Well, the franchise, as we understand it, that

we undertook to cover in section 5, of all public utili-

ties, would be the use value of the property, meas-

ured by its earnings; and whatever [118] that

might capitalize out for in excess of the physical

value; that is, in excess of the physical value and

overhead costs, would represent the franchise value

;

but, as stated before, we did not pursue that method

at the January meeting, of capitalizing out your

earnings, and undertaking to assign them, as we did

at the equalization period in October.

Q. I understand that, but whatever franchise

values you assessed at your January session, were

the franchise values defined as you have stated?

A. That would be necessarily so, yes, sir.

Q. And no other franchise values'?

A. No, there could not be anything else that I

know of.

Q, Now, Mr. Shaughnessy, isn't it true that fran-

chise values, as you have described them, might be

perhaps more properly termed intangible values

only?

A. Yes, you might ; and it is properly said in cer-

tain cases, and by certain eminent engineering au-

thority, that it does cover all of the overhead charges.

Q. I am not referring to overhead costs; I would

not include those in intangible values, it seems to me.

A. Well, of course the overhead charges are in-

tangible ; they are not physical, they are non-physi-
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cal, and therefore are intangible, and it must be that

the franchise element measures all the way from the

physical property up, if that answers your question,

Mr. Jones.

Q. Then, in other words, as I understand you now,

you undertook at your January session in 1914, to

cover the values of physical properties within the

State, the overhead costs ascribable thereto, and the

intangible values of the Company, other than fran-

chise [119] technically speaking? A. Yes.

Q. Is that true ? A. That is true.

Q. You undertook to cover no franchise, techni-

cally speaking? A. No.

Q. In other words, you did not attempt to tax the

primary franchise, or right of the Company to be

and exist as a corporation ?

A. Not at all, not in that sense, no.

Q. And you did not undertake at that meeting

to tax, and did not assess any tax against the right

or franchise of the N. C. P. Company to conduct

and carry on its interstate business within this

State? A. Not at all, no such intention.

Q. And you did not at that meeting, or at any

meeting undertake or in fact assess any tax upon the

N. C. P. Company on account of its special franchise

to occupy and use public streets and highways within

the State of Nevada ? A. Not at all, sir.

Q. Now, Mr. Shaughnessy, is it a fact that the

Nevada Tax Commission at its October session in

1914, and under date of November 14, 1914, as I

recollect, established the full cash value of all of the
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properties of the Nevada-California Power Com-

pany within the State of Nevada for the year 1914,

at the sum of $3,700,713?

A. If that is the figure that was named in the or-

der, that is true.

Q. Approximately that figure, at any rate?

A. Yes.

Q. The next question I think perhaps you cannot

answer until after the noon recess, that is this : What
was the full cash value of all of the physical prop-

erties of the Nevada-California Power Company
within the State of Nevada in the year 1914, includ-

ing overhead [120] costs properly ascribable

thereto ? Will you give us that this afternoon ?

A. Of course this is merely from memory, I think

that was approximately $950,000, on the basis of Mr.

Black's revised appraisal, that we found is assign-

able to the State of Nevada.

Q. $950,000? A. Yes.

Q. You can verify that ?

A. I would not be sure that is the figure.

Q. Well, you can verify that at the noon recess.

Will you please explain to the Court how this fuU

cash value of $3,700,713 established by your Tax

Commission at its October session, was arrived at?

A. I have that set up in great detail in the record,

in the previous record; do you want me to review all

that again?

Mr. DIXON.—No; just ask the method by which

he arrived at it.

Mr. JONES.— (Q.) Please state to the Court the
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manner in which your Commission arrived at the

full cash value of $3,700,713 established at its Octo-

ber session, as just stated?

A. That was reached by taking into account the

physical value of the property, plus the overhead

charges, and plus the capitalization of the franchise

value, as determined by the net earnings of your

Company.

Q. As determined by the net earnings for what

year, Mr. Shaughnessy?

A. For the year 1914, ending June 30, 1914.

Q. Will you please state to the Court how you ar-

rived at this net earnings; in other words, I mean

please state to the Court what you took for the gross

earnings for the Company for that [121] year,

and what deductions you made therefrom ?

A. After taking the gross earnings, which were I

think $948,000, or some such figure as that

—

Q. (Intg.) Pardon me, Mr. Shaughnessy, I think

we can perhaps give you the figures.

A. They are all set up in the record, and it will be

a duplication of figures if you put them in.

Mr. THATCHER.—Get the figures if you can, Mr.

Shaughnessy.

Mr. JONES.—I think if you will turn to page 24

of your testimony given at the hearing of the appli-

cation for temporary injunction, you will find those

figures; at least you will find the figures as stated by

you at that time, I think. A. This is correct.

Q. Now please state what amount you took for

the gross earnings of the Company for the year 1914,



The Nevada-California Power Company. 163

(Testimony of John F. Shaughnessy.)

and what deductions you made therefrom?

A. There was taken for gross earnings $992,928,

and thereafter the following deductions were taken

from the gross that I have just given: Operating ex-

penses, $339,115; taxes, $18,435; annuity or return on

the property, 4 per cent on $5,000,000', total plant

valuation claimed, or $200,000, making total deduc-

tions $557,550; taking that amount from the gross

earnings, we have net earnings of $435,378'. Now do

you wish me to continue with further detail?

Q. Yes, sir.

A. And thereafter we took 85 per cent of that as

creditable to Nevada, which assigned to Nevada

$370,071.30, net earnings; and that amount capital-

ized at 10 per cent gave us the $3,700,713, which you

referred to a few moments ago, Mr. Jones; that was

[122] taken as the full cash value of the property.

Now it might appear, of course, that that was merely

a capitalization of earnings, but included within

that, I did not explain, nor did I think it was neces-

sary under our law to make that explanation—of

course in that $3,700,713, which was taken as the full

cash valuation of the property, is included the physi-

cal valuation of the property and the overhead

charges, which I will say, for convenience at this

time, approximated $950,000. In some States the

rule is to deduct the physical valuation, and the

amount between—or the difference between $950,-

000 and $3,700,000^would be the purely franchise or

use valuation assignable to the property. Now fol-

lowing that, we took as the equalized assessment
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valuation for that year, 60 per cent of this full cash

valuation of $3,70'0',O0O, and that gave us for assess-

ment purposes $2,220,427, which was apportioned

between the two counties, Nye and Esmeralda, in

southern Nevada. That briefly explains the method.

Q. Now then, taking gross earnings as you have

said, $992,998, you made, as you have stated, the

following deductions: First, operating expenses,

$339,115; next, taxes, $18,435; next, annuity or re-

turn on the property, 4 per cent on $5,000,000, total

plant valuation claimed, or $200,000, making total

deductions $557,550; taking that amount from gross

earnings leaves net income of $435,378; taking 85 per

cent of that as creditable to Nevada, gives $370,-

071.30, and that capitalized at 10 per cent will give

$3,700,713; and that you say represents the total

value of the Nevada-CaUfornia Power Company's

properties taxable within the State of Nevada for

the year 1914 f A. Yes, sir.

Q. That includes the values of the physical

properties, the overhead costs and all intangible

values, does it? [123] A. Yes, sir.

Q. You found the total net earnings to be, as you

said, $435,378, and you took 85 per cent of that as

creditable to Nevada? A. Yes.

Q. Why did you take 85 per cent of that $435,378

as creditable to the State of Nevada ?

A. Because we considered that was the proportion

of the use fairly creditable to Nevada; we considerd

that the proportion of the use fairly creditable to

Nevada, Mr. Jones.
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Q. Was that conclusion of yours arrived at upon

the basis of Mr. Cooper's testimony given before

your Tax Commission at its October session in 1914,

when the Nevada-California Power Company ap-

peared and asked a reduction of the valuation put

upon its properties in Nevada at your January ses-

sion ? A. That was our starting point, Mr. Jones.

Q. Yes.

A. But in addition to the testimony given by Mr.

Cooper, and on the basis of that testimony you will

recall we gave notice to your Company to appear and

show cause why your property should not be equal-

ized upwards on the basis of substantially the

amount that we put in here; it also called to your

mind the basis of apportionment of valuation of prop-

erty as between California and Nevada on railroads

and other things, and from it we assumed that we

were taking our fair use value in applying that 85

per cent factor.

Q. In speaking of the notice given to the Nevada-

California Power Company to appear and make a

showing with reference to intangible [124] val-

ues or franchise values, and with reference to Mr.

Cooper's testimony and your own status at that

time, do you refer to the record of the proceedings at

that time, reported by your reporter in the language

following: (Reads:)

"Mr. SHAUGHNESSY.—Who appears for the

Nevada-California Power Company?

Mr. COOPER.—A. S. Cooper.

Mr. SHAUGHNESSY.—^You may proceed in your
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own manner, Mr. Cooper.

Mr. COOPER.—We wish to file with you an affi-

davit, and in explanation of it I would like to say

that about two years ago, in connection with the

Nevada Public Service Commission, arrangements

were made for Mr. H. P. GriUette, consulting en-

gineer"—you don't object to this record going in, do

you?

Mr. THATCHER.—No.
Mr. JONES.—May it please the Court, the plain-

tiff offers in evidence the record of proceedings be-

fore the Nevada Tax Commission at its October ses-

sion in 1914, at which time plaintiff in this action

appeared and asked for a reduction of the values

made by that Commission at its January session.

The COURT.—Very well, it may go in.

Mr. JONES.—We ask that it be marked Plain-

tiff's Exhibit "A." The Court is familiar with this

record, and counsel are, so I assume the reading of

the record may be waived.

Mr. THATCHER.—I think it may be waived.

Mr. JONES.—It is so waived then.

(The record is marked Plaintiff's Exhibit "A.")

[125]

Mr. JONES.—(Q.) Mr. Shaughnessy, when you

testified as a witness at the hearing in December,

1914, heretofore referred to, you were asked byJudge

Dixon on cross-examination this question: "Now in

arriving at your valuation, Mr. Shaughnessy"—re-

ferring to this valuation of $3,700,713 established by

your Commission at its October session
—"to make
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the matter very short, what you did, or what the

Tax Commission did rather, was to ascertain the net

profits of the Company, and you ascribed 85 per cent

of those net profits to the State of Nevada, and

capitalized that 85 per cent on a 10 per cent basis?

A. Yes. Q. That is the way you reached it, isn't

it? A. Yes, sir." Q. Now is it not a fact that you

ascribed 85 per cent of the total valuation of all of

the N. C. P. Company's properties in both States, to

the State of Nevada for taxation purposes for that

year, for the reason that as you estimated it, accord-

ing to your information and belief, 85 per cent of the

Company's transmission and distributing lines were

located within the State of Nevada? And did you

not so testify in December, 1914?

A. Yes, I think I did, Mr. Jones.

Q. Well, was that not the fact ?

A. I think that was the fact; I think it was based

on the transmission line pro rate, or a shipment pro

rate, that would be the equivalent of the transmis-

sion line pro rate. That is the basis used by us in

the pro rating of similar earnings for the deter-

mination of franchise value on telegraph and tele-

phone Unes, and on railroad lines; that is the basis

of apportionment; and also, that is the same basis, as

I understand it, of apportionment used [12G] in

California.

Mr. JONES.—^Well, I move to strike out the latter

part of Mr. Shaughnessy 's answer, on the ground it

is not responsive to the question asked, and upon the

further ground that the basis used in California is
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immaterial for any purpose in this case.

Mr. THATCHER.—I object to the answer being

stricken; I think it is material; it was brought out by

counsel as to arriving at the method by which he as-

certained the amount of the value ascribable to

property in Nevada.

The COURT.—I don't know that it is strictly re-

sponsive to the question, but it is certainly a part of

the data used by him in arriving at the valuation.

Mr. JONES.—Very well.

The COURT.—Or at least I so understood it, and

I think I set it out in the opinion as a part of the

method that was used in getting that valuation.

Mr. THATCHER.—Your Honor did.

Mr. JONES.—(Q.) Mr. Shaughnessy, it appears

by the record of the proceedings had when Mr.

Cooper was before your Commission in October,

1914, as you have just shown, that you stated to Mr.

Cooper, referring to the Nevada-California Power

Company, as follows: "You are assessed this year

upon a full cash valuation basis of $1,492,815, and

taking 60 per cent of that, your total assessment, or

your assessed valuation is $895,689. Your net earn-

ings for the previous year"—that is the year 1913

—"from operations were $733,434; your taxes were

$16,500. Figuring depreciation at 4 per cent, which

is in excess of the factor [127] found by Mr. Gil-

lette, on a $5,000,000 plant valuation, we find the de-

preciation is $200,000, or a total, including taxes, of

$216,500, which, taken from the net earnings from

operation, leaves the net income $515,934. Assum-
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ing there is 14 per cent taken from that—I have

figured 14 per cent for California—it leaves the net

earnings creditable to the State of Nevada—or the

net income—$392,160. Now, if that is capitalized at

10 per cent (the highest capitalization factor used by

any State in the United States for determining fran-

chise value), it will give a valuation of $3,921,600.

What would you say to an assessment of that kind?"

Now I want to ask you this
;
you were there arriv-

ing at the total value of aU. of the Company's prop-

erty in the two States, including physical values,

overheads, and all intangibles, were you ?

A. Yes, sir.

Q. And that was your method of arriving at that

total value? A. Yes, sir.

Q. And I notice that in so doing you deducted

$200,000 for depreciation—four per cent ?

A. Yes, sir, that would be the annuity or return.

Q. That is the same thing as the annuity or re-

turn which you referred to ?

A. Yes, as one of the deductions going to make up

the net in the 1914 calculations which we actually

did use.

Mr. THATCHER.—(Q.) One of the deductions

from the gross to make the net, was that it?

A. Yes, that was it.

Mr. JONES.— (Q.) Then when you testify as you

did a little while ago, that in arriving at the total

valuation of $3,700,713, [128] established by your

Commission at its October session, you took the net

returns for the year 1914, you took first the gross re-
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turns for the year ending June 30, 1914? A. Yes.

Q. $992,928; thereafter you made the following

deductions: Operating expenses, $339,115; taxes,

$18,435; annuity or return on the property, 4 per cent

on $5,000,000, total plant valuation claimed, or

$200,000i; now that is the same deduction which you

referred to when talking to Mr. Cooper, as deprecia-

tion?

A. Yes, you are right, Mr. Jones; that is correct.

Q. And it is in reality depreciation, is it not ?

A. No, it is not; it is in reality a return or offset

that is estimated on the physical property in the

capitalization law used by engineers for taxation or

sale purposes, and it differs from the mere physical

or functional depreciation which takes place annu-

ally.

Q. But in arriving at any remainder for capital-

izing purposes, don't you allow depreciation, an

annual depreciation?

A. Yes; of course this covers that; this covers

what you have reference to; it covers the physical

depreciation, and in addition thereto it goes some-

what further than that, and is considered in the

nature of a return on the property.

Q. Do you mean to say it^ covers both the annual

depreciation, and the fair and reasonable return on

the property?

A. That is it; that is, that character of return that

is used in finding the net income for capitalization

purposes in sale and taxation cases. [129]

Q. In your testimony in December you said that



The Nevada-California Power Company. 171

(Testimony of John F. Shaughnessy.)

the method followed was that followed in the Michi-

gan Railway Appraisal of 1901, and in the New York
case

—

A. (Intg.) That was based on the Cooley-Adams
formula, which was used in Michigan. The New
York case is the same, Mr. Jones.

Q. People ex rel Jamica Water Company versus

Tax Commissioners, 196 New York, page 39.

A. Yes, sir.

Q. Mr. Shaughnessy, in the New York case the

formula was stated as follows: "Deduct a fair rea-

sonable return on that portion of the capital of the

corporation which is invested in tangible property.

The resulting balance gives the earnings attribut-

able to the special franchise. If this balance be

capitalized at a fair rate we have the value of the

special franchise." A. Yes.

Q. And it was held in that case, was it not, that

depreciation must be allowed before any capitaliza-

tion can be resorted to for the purpose of ascertain-

ing either total value or intangible value ; was it not

so held %

A. Well, yes, as I understand it; but I don't want

to confuse the terms; I think it was inclusive, within

this, the return on the property, this factor that I

have used; that is my understanding of it.

Q. The syllabus, as I understand it, accurately

states the position of the Court: '*In order to ascer-

tain the true earning capacity of the property, a pro-

portionate allowance should be made out of the

gross earnings on account of the general deprecia-
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tion of the plant which will ultimately require re-

placement." That is all. [130]

Mr. DIXON.—If your Honor please, I am suffer-

ing with the grippe, and I don't know whether I

caught one answer; may I ask the witness one ques-

tion?

Mr. THATCHER.-^Certainly.

Mr. DIXON.— (Q.) You have stated, I under-

stand, after ascertaining what the net profits of this

company were for the year 1914, the Tax Commis-

sion of Nevada ascribed 85 per cent of those net

profits to the State of Nevada ? A. Yes.

Q. Now, will you please state to the Court just

why you ascribed 85 per cent; in other words, was

it because 85 per cent of the lines of the company

were in the State of Nevada, and 15 per cent, as you

estimated them to be, in California ?

A. Yes, that was the basis that we used with refer-

ence to the railroads, and the

—

Q. (Intg.) I understand, but I say that was the

basis used in this case, wasn't it?

A. That was the basis. We also had in mind, I

don't know that I should say it had controlling im-

portance, that in California—I will make this ex-

planation in order to make it clear—that in Cali-

fornia the assessment there taken by the California

authorities on a basis of a 4.6 per cent factor, applied

to the portion of the gross earnings measured to

California and assigned to California on the basis of

the ratio of the shipment mileage within California

to the total mileage, being the hasis on which [131]
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they assigned to California, gave them a valuation

within California, estimated on the physical prop-

erty, of approximately $600,000 or $650,000; and

that, in contradistinction to the fact there was some-

thing like three million some odd thousand dollars

worth of the physical properties of your company ac-

tually situate in California. Now, then, it neces-

sarily follows from that, that they left, the State of

California left to the State of Nevada, the balance of

the earnings I have used, to the State of Nevada for

assessment.

Q. The State of California left I

A. The State of California left to its sister State,

the State of Nevada, that proportion as assignable

for taxation in the State of California ; that was one

element.

Q, Yes, but is it or is it not a fact, Mr. Shaugh-

nessy, now on your oath, that in ascribing 85 per

cent, you used as the basis for so doing, the mileage

of the company in this State as contrasted with that

in California?

A. That was one of the elements.

Q. And the other was what you have just ex-

plained, of California leaving something to Nevada ?

A. That is just it exactly.

Mr. DIXON.—That is all. [132]

Cross-examination.

Mr. THATCHER.— (Q.) Mr. Shaughnessy, how

much of the gross earnings of this Corporation in-

cluded within your $992,928, if you know, is made in

Nevada by Nevada business? A. It is all

—
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Mr. JONES.—One minute, Mr. Shaughnessy.

If the Court please, plaintiff objects to the question

asked, and the testimony sought, on the ground it is

irrelevant and incompetent for any purpose in this

case.

The COURT.—I will allow the question.

Mr. THATCHER.^May I have your answer?

A. It was all made in the State of Nevada.

Q. Then the gross of $992,928, which you have tes-

tified to as being one

—

The COURT.—Excuse me; when you use that

term "made," you mean received in Nevada?

A. Received in Nevada for services rendered.

Q. You don't mean it was exclusively earned in

Nevada ; the entire production and distribution and

service that was rendered to Nevada, was all per-

formed in Nevada?

A. I would say that my answer should have re-

ferred to its being received in Nevada for services

rendered.

Mr. THATCHER.— (Q.) Then do I understand,

Mr. Shaughnessy, that this amount of gross is the

amount which has been by your system of account-

ing, and the reports of this corporation, given as

earnings upon Nevada business, that is, moneys re-

ceived [133] and paid to the corporation by rea-

son of a service rendered to consumers in Nevada, is

that correct ?

A. Yes, that is correct, General.

Q. Then from that you have made certain deduc-

tions, for instance, of operating expenses, $339,115?
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A. Yes, sir.

Q. Where did you get that figure, and how %

A. That is taken from the annual report of such

expenditures rendered to the PubHc Service Com-
mission of Nevada.

Q. Is that report of this company of its net operat-

ing expenses properly chargeable to Nevada busi-

ness?

A. No, that is the operating expenses covering the

business as a whole.

Q. Covering the business as a whole?

A. Yes, sir.

Q. Then you have an item of $18,435 in taxes f

A. Yes.

Q. Should not that item be changed, and should

not it be about $60,000 for taxes, if you take it as a

whole %

A. No, this is all they paid for the previous year

;

it is the previous year 's taxes.

Q. Then that is based upon the previous year's

taxes ?

A. Yes, necessarily, it comes forward.

The COURT.— (Q.) Is that the tax on the entire

property ?

A. On the entire property, Judge.

Mr. THATCHER.— (Q.) For the previous year?

A. For the previous calendar year ending Decem-

ber 31, 1913.

Q. Can you tell me approximately, if these values

which have been fixed by the Nevada Tax Commis-

sion, in controversy here, should be sustained, and
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the amount of taxes levied in the State of [134]

California, what the total amount of taxes against

this corporation would be for the year ISM?
Mr. JONES.—Plaintiff objects to the testimony

sought, on the ground it is immaterial and incom-

petent for any purpose in the case.

Mr. THATCHER.—It has been brought out, if

the Court please, the amount of taxes which we de-

ducted; I want to bring out further, so there will

be no question or dispute, that we have not allowed

them all the taxes which may possibly be allowed,

and which your Honor can allow in arriving at a de-

cision in this case, so as to show everything in dis-

pute, to show taxes for 1914 as well as the previous

year, 1913.

The COURT.—I think I will allow it in, though it

is not a material element, for it explains the situation

and the method they used in arriving at the value.

Mr. THATCHER.—(Q.) Can you give me ap-

proximately ?

A. You want to know the elimination of taxes that

they won't pay?

Q. No, I want to know what the total of taxes

against this corporation will be in California and

Nevada for the year 1914, upon the basis upon which

it was actually levied in California, and the basis

which we are endeavoring to levy upon it in the State

of Nevada.

The COURT.—(Q.) That is the amount you

claim, plus what was collected in California for the

year 1914 "?
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A. Yes, plus what was collected in California. I

think if I remember correctly, General, that will ap-

proximate about [135] $55,000. Have you the

exact figures there before you %

Q. I think it is $60,000 in round numbers ; I think

ours is about $55,000, and California $6^600, so I

think it is a total of about $60,000. Then you de-

ducted also an annuity charge of 4 per cent, making

a total deduction for that of $200,000?

A. Yes, sir.

The COURT.—Now, let me understand you. The

total amount of taxes for 1914, if collected, as you

claim, and as actually collected in California, for the

year 1914 would be about $60,000 ? A. Yes, sir.

Q. That is based on a total valuation of the whole

plant of $5,400,000? A. Yes, sir.

Q. With $3,700,000 ascribed to Nevada?

A. Ascribed to Nevada, yes, sir; and produces a

tax of $6,600, IS it not. General, assignable to Cali-

fornia; $6,600 would be the tax that was actually

levied by California.

Mr. THATCHER.— (Q.) Actually levied and col-

lected by California ? A. Yes.

Q. The figures that you gave for taxes for that

year, of $18,435 added to your operating expenses

and your annuity charge, gave you a total deduction

of $557,550?

A. That is true, yes, sir.

Q. And gave you a net earning of $435,370?

A. That is true.

Q. You deducted then, all operating expenses, re-
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gardless of where contracted, and all taxes?

A. Yes, sir. [136]

Q. And an annuity fund from Nevada gross busi-

ness alone ?

A. Well, from the business as a whole.

Q. Sir?

A. It is for the business as a whole; all of those

deductions cover the business as a whole.

Q. Yes, sir, but you deducted those from the gross

Nevada business only, and not from the business of

the corporation as a whole ?

A. It was taken from the earnings made wholly

within Nevada, if that is what you mean.

Q. Yes, that is what I am getting at; the gross

earnings wholly within Nevada? A. Yes.

Q. Then you took 85 per cent of that, upon the

basis of the line mileage in Nevada to the system as

a whole, including Nevada and California?

A. Yes, sir.

Q. And you capitalized that at 10 per cent, is that

correct? A. That is correct.

Q. Are you familiar with interest returns in

Southern Nevada on long time investments?

A. Yes, sir, six per cent on bonds of practically

all characters, all utility bonds and all municipal

bonds carry six per cent.

Q. You used a factor here of ten per cent did you ?

A. We actually allowed and gave the corporation

the benefit of the ten per cent factor in capitalizing.

Q. And as a matter of fact, also, in taking 85 per

cent, you only took 85 per cent of earnings which
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were actually made in Nevada, is that correct?

A. That is correct.

Q. Then all of these earnings, $435,375, are ac-

tually made from Nevada business, from Nevada

consumers, is that correct % [137]

A. It is actually furnished by Nevada consumers

for services rendered in Nevada by the Power Com-

pany.

Q. You only took 85 per cent of that ?

A. Yes, we only took 85 per cent.

Q. And you capitalized that at ten per cent?

A. We capitalized that at ten per cent.

A. And then took the equalization factor of 60 per

cent for taxation purposes %

A. Yes, sir, that is correct. I would like to ex-

plain. General, that the $200,000, applied as annuity

return on the property, is based on a plant valuation

of $5,000,000, and is reached by applying four per

cent.

Q, To $5,000,000?

A. Yes, to $5,000,000. Now, the rule in applying

a factor of that kind is to apply it only to the physi-

cal property; if that were done, that four per cent

factor would be applied to $3,700,000, the purely

physical value; as I recall it, it would be approxi-

mately that.

Mr. JONES.—How much?

A. $3,700,000, I think in our rate case was deter-

mined to be the purely physical value of the pi'op-

erty, including overhead charges ; there is that much

to the good.
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Mr. THATCHER.— (Q.) If you applied your

basis of four per cent annuity on $3,700,000 your

deduction would be about $148,000 instead of

$200,000?

A. That is correct, yes, sir.

Q. Mr. Shaughnessy, at the noon recess, will you

take the gross earnings as you have them here, and

deduct from them your operating expenses as you

have them, and ascertain the amount of [138]

taxes for the year 1914 actually paid in California,

and which would be payable in Nevada under this as-

sessment, allowing the same annuity charge, and then

figure out the net and capitalized factor on that ?

A. Yes, sir.

Q. This $2,220,427 at which the property was as-

sessed in 1914, that assessment includes the physical

valuation and all franchise elements, and by fran-

chise element I mean use, value and intangible ?

A. That is true, yes, sir ; that is 60 per cent of the

full cash value, including all those elements you men-

tioned.

Mr. THATCHER.—That is all.

Redirect Examination.

Mr. JONES.— (Q.) When you speak of this cor-

poration's income of nine hundred and ninety-two

thousand odd dollars as earnings all made in Nevada,

isn't it true that you meant just what you stated to

the Court a few minutes ago, that that was the

amount of moneys earned by the company upon its

business as a whole, and received in the State of

Nevada ?
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A. Eeceived for services rendered to the people

of Nevada.

Q. Received for services rendered to the people of

the State of Nevada ? A. Yes, sir.

The COURT.— (Q.) Do the reports of the com-

pany to the Commission show the amount of their

income derived from business in California as dis-

tinguished from that in Nevada?

A. They are under separate incorporations, Judge,

and it does not show the California earnings ; for in-

stance, there is the [139] Bishop Light &

Power Company, and there are other subsidiaries

down in there which make a separate report in their

commonw^ealth, in their own jurisdiction in Cali-

fornia, as to their earnings, and those, as I under-

stand it, are not reported to the Nevada Commis-

sion.

Q. Do those subsidiary companies draw their

power from the plaintiff, which is included in this

$5,000,000 valuation?

A. I am not entirely sure on that, Judge ; that is

a matter I would have to go into with our engineer

;

we have considerable detail on that, but I am not just

sure on that ; I think Mr. Black will perhaps be on

the stand to-day ; he is engineer for the company and

he can give us that detail. There are several sub-

sidiary companies down in there that render sepa-

rate reports, and I don't know whether they take

the power off the same water wheel down there or

not. There is another power company down there

known as the Southern Sierras Power Company, and
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I think the Southern Sierras Power Company fur-

nishes practically all of the subsidiaries in Cali-

fornia ; is not that right, Mr. Jones ?

Mr. JONES.—That is my understanding, that the

Southern Sierras Power Company furnishes all

power furnished to subsidiary companies in Cali-

fornia.

The COURT.—And all the power sold to this

$5,000,000 plant is sold in Nevada?

Mr. JONES.—The gross earnings, $992,000, repre-

sent all power sold by the Nevada-California Power
Company during the year ending 1914.

Mr. THATCHER.—In Nevada. [140]

Mr. JONES.—In Nevada. There was no power

sold in California; that is the way I understand it,

is that right ?

Mr. DIXON.—No, you are entirely mistaken. In

the year 1914 there was some power sold in the

State of California ; we don't care for it for the pur-

poses of this suit, but to explain it to the Court. In

that year the Bishop Company was furnished power

by the Nevada-California Power 'Company, and

there were one or two mining concerns furnished,

but we attach no importance to that for the purposes

of this case. Certainly 85 per cent of all power was

sold in the State of Nevada—that is, 85 per cent was

sold in Nevada.

Mr. JONES.—My understanding is, the gross

earnings, $992,000, covered all power sold in Cali-

fornia and Nevada.

Mr. DIXON.—Yes, covers all that was sold every-
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where. I am just stating 85 per cent of that was

sold in Nevada, and don't mean to admit for a mo-

ment that it was earned.

Mr. THATCHER.—What the Court wants to get

at, and what I am trying to get at, where was the

service rendered, where was the consumer that re-

ceived it ; where was it delivered, and where was the

money paid.

Mr. DIXON.—There was no doubt about that,

that 85 per cent at least of the power generated by

the Nevada-California Power Company in Cali-

fornia was transmitted by it, by its own vehicle, into

the State of Nevada, and sold in the State of Nevada

and the price sale was received from the State of

Nevada, if that will clear up the situation. [141]

Mr. THATCHER.—That is exactly what I am
trying to get at.

Mr. JONES.—Now, one more question. (Q.) In

your statement, Mr. Shaughnessy, to Mr. Cooper,

made October 22, 1914, which is already introduced

in the record, and also in your testimony given in

December, 1914, already referred to, you deduct four

per cent, or $200,000, on a $5,000,000 total plant val-

uation? A. Yes, sir.

Q. Now, did I understand you to state just now
to General Thatcher, that the physical values in-

cluded in the total plant valuation, amount to only

$3,700,000?

A. That was the figure that we reached in the rate

cases.

Mr. THATCHER.— (Q.) What is the fact?
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A. I think that is the fact; I think that is the

fact as shown by Mr. Gillette 's appraisal, if the non-

physical elements are eliminated, although I want

to verify that later, too.

Mr. JONES.— (Q.) Let me ask you this question

:

Does that $3,700,000 which you refer to as purely

physical values, include the value of the water rights ?

A. The original cost of the water rights yes.

Q. It includes $225,000 for original cost of water

rights, but does not include the one million four hun-

dred and some odd thousand dollars, estimated value

of water rights included in the Gillette appraisal ?

A. That is true.

Q. And in your opinion you hold that $1,400,000

of water right value should not be allowed to the

company for rate making purposes ; the majority of

the Commission, however, held that the value should

be allowed and taken into consideration for rate

making purposes ? A. That is true. [142]

Q. Water rights are real estate, are they not, as

you understand it?

Mr. THATCHER.—I object, if the Court please,

it seems to me that is going rather far in cross-ex-

amination of his own witness.

The COURT.—That is a question of law anyway.

Mr. JONES.—That is all.

A recess is taken at 12 :00 o'clock until 2:00 o'clock

P. M.
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AFTER RECESS—2:00 o'clock P. M.

Examination of Mr. J. F. SHAUGHNESSY
(Resumed).

Mr. JONES.— (Q.) Mr. Shaughnessy, can you give

us now the valuation upon the physical properties of

the Nevada-California Power Company within the

State of Nevada for the year 1914, exclusive of over-

head charges, which were included in the total valu-

ation of $1,492,815, established by the Nevada Tax

Commissison as the total value at its January ses-

sion in 1914, as the full cash value of the properties

of that Company in this State for that year?

A. Well, as figured out by our chief engineer, Mr.

Freudenberg, the physical value, including the over-

head cost of

—

(Q.) (Intg.) I mean exclusive of overheads.

A. Well, I have not got it exclusive, Mr. Jones;

I have [143] got it including the overhead, which

comprises the constructed plant as figured out by Mr.

Freudenberg from Mr. Gillette's report, and he as-

signs on that basis, $895,000 to Nevada.

Q. And if we deduct from that $188,000 for over-

head costs, as testified by you this morning, the re-

mainder will represent the value of the physical

properties, exclusixe of overheads, attributed to the

physical properties of the N. C. P. Company within

the State of Nevada for the year 1914 f

A. Yes, sir, that would follow.

Mr. JONES.—That is all.

The COURT.— (Q.) Is this the total value, or

value for assessment purposes?
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A. That would be the total value.

Q. Sixty per cent of that would be the assessment

value ?

A. Would be the assessment value; we took that

as the basis.

Recross-examination.

Mr. THATCHER.— (Q.) Mr. Shaughnessy, this

morning in response to questions of counsel, you said

at the meeting in January, that you considered the

valuation of property in Califorina, and various

other items ; did you consider that, or did you take

it into your finding in making the final assessment?

A. No, sir.

Q. Tell the Court exactly what was taken into

consideration in making your final findings of the

Nevada Tax Commission [144] in fixing this as-

sessment, at the January meeting, and likewise at the

October meeting?

A. Well, in reviewing the valuation of the Nevada-

California Power Company, we necessarily had to

give consideration to the entire property, but in fix-

ing the assessment for Nevada, we confined that to

what we considered was the fair value of the prop-

erty, including the use value that was properly as-

signable to the State of Nevada.

Q. In ascertaining the use value did you take into

consideration any earnings, or any other element

other than that which existed in the State of Ne-

vada? A. No, we did not.

Q. Or which was creditable to Nevada earnings?

A. We did not.
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Q. Did 3^ou take into consideration in making this

valuation, either in January or October, the value of

the physical property of this company in Califor-

nia'? A. We did not.

Q. In making your final determination f

A. No, sir, we did not.

Q. Was that excluded from your consideration?

A. Entirely so, yes, sir.

Q. In making your final determination did you

take into consideration any earnings in California?

A. We did not, no, sir.

Q. You did take into consideration, however, in

making deductions all operating costs'?

A. We did.

Q. All operating expenses, I mean.

A. All operating expenses.

Q. And all taxes, whether in Nevada or Califor-

nia? [145]

A. All taxes and operating expenses, whether in

California or Nevada.

Q. Mr. Shaughnessy, revising your deductions

somewhat, taking the operating expenses of the cor-

poration as you took them before, and taking the

total amount of taxes actually paid in California, and

those which would be due under this assessment com-

plained of in the State of Nevada, and allowing the

same annuity which you have heretofore allowed in

your former computation, will you tell me then what

that would amount to?

A. I can, yes, sir ; I made a memorandum of it at

the noon hour in response to your query prior to the



188 Nathaniel K. Franklin et al. vs.

(Testimony of John F. Shaughnessy.)

recess. Taking the gross earnings heretofore re-

ported for said year, June 30, 1914, at $992,928, and

taking as deductions the following: Operating ex-

penses, $339,115 ; taxes, $60,000 instead of $18,000,

odd, as formerly used ; annuity at $200,000, same as

before used, would give total deductions of $599,115

;

and taking that amount from $992,928, the gross

earnings, leaves net earnings of $393,813 ; taking 85

per cent of that as creditable to Nevada

—

Q, (Intg.) By "creditable" do you mean only

upon taking a line mileage basis?

A. Yes, the use basis, as we have figured it, would

give to Nevada $334,740 in net earnings and that

capitalized at 10 per cent gives a full cash value of

$3,347,740.

Q. $3,347,400. [14G]

A. Is it four hundred, all right, I stand for the

correction. Capitalized at eight per cent, would

give a full cash value of $4,184,000; and if taken at

60 per cent for assessment purposes, the same as aU

other property is assessed for that year, on the ten

per cent basis would give a valuation of $2,007,104;

and taking at said 60 per cent assessment basis on

the eight per cent capitalizing basis, would give a

valuation of $2,494,400; compared with which we

have used $3,700,713, as the full cash value, and

$2,220,427 as the 60 per cent assessment value in this

proceeding. That is in response to your query prior

to the recess, General.

Q. The assessment for the total property in Ne-

vada as fixed by the Nevada Tax Commission for
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the year 1914 on a 60 per cent basis, was $2,220,427 ?

A. That is correct, yes, sir.

Q. And arriving at that you took into considera-

tion nothing except the physical property within the

State, and the earnings of the company, net earn-

ings of the company, on Nevada business?

A. Yes, sir, that is true.

Q. And deducted from that, as a matter of fact,

some 15 per cent, allowing for line mileage in Cali-

fornia.

A. Yes, sir. In connection with the deduction

made, I have an abstract of the assignment of the

earnings that was actually made to California, as

rendered by the Controller of the State of Califor-

nia, if you desire it.

Q. I would like to have it. [147]

A. It is not only for 1914, but for several other

years in connection therewith. For the year ending

June 30, 1914, the Nevada-California Power Com-

pany reported $1,035,820 as gross earnings to the

taxing authorities of California, or 9.65 per cent in

excess of the $992,928 reported to Nevada, and of

this amount California took for assessment purposes

$114,305, or 11.03 per cent of said gross earnings so

reported to California.

Q. $114,395?

A. $114,395 or 11.03 per cent of the said gross

earnings so reported to California; in other words,

California took as its proportion 11.03 per cent,

w^hile we allowed them 15 per cent.

Q. There is a margin of difference between the
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gross earnings as reported to California, and the

total which California took and added to Nevada, a

margin of about $29,000, is there not ?

A. Yes, there is. Expressed in percentage, it

amounts to 9.65 per cent in excess of that which the

Nevada Tax Commission used; now I think that

differentiation arises because in California authori-

ties took the earnings from outside operations,

whereas we did not.

Q. And the element of earnings and physical valu-

ation which you have related, and the deductions

which you have made, are the only elements which

were finally taken into consideration [148] in ar-

riving at the valuation for taxation purposes and

the assessment of the property of this corporation

in Nevada for the year 1914'?

A. Yes, sir, that is true.

Mr. THATCHER.—That is all.

Redirect Examination.

Mr. JONES.— (Q.) The report which you refer

to, made to the Controller of California, was as of

date June 30, 1914, was it?

A. That was as of date December 31, 1913.

Q. December 31, 1913?

A. Yes, that was the previous year's earnings.

Q. It covered a somewhat different period?

A. It did, that is true, Mr. Jones.

Q. From the report upon which your Commission

proceeded in arriving at the total valuation of

$3,700,713, which you have heretofore stated you es-

tablished at your October session?



The Nevada-California Poiver Company. 191

^Testimony of John F. Shaughnessy.)

A. That is true, yes.

Q. And the report made to the Controller in Cali-

fornia includes also some outside earnings, such as

interest on open accounts with other companies?

A. Yes, that is true.

Q. Amounting to perhaps how much?
A. Amounts to approximately $60,000, I guess, or

some such amount ; and that is true, Mr. Jones, that

you rendered to the taxing authorities of Califor-

nia on the basis of the [149] calendar year

ending December 31, 1913, for the 1914 assessment

period; whereas we have taken the fiscal year end-

ing June 30, 1914, and necessarily there is some

variation by reason of that.

Q. Now, this $1,038,820 reported to the Control-

ler of California, represents the gross earnings of

the Nevada-California Power Company for the year

to which it refers, including all power sold, both in

California and Nevada? A. Yes, sir.

Q. And in arriving at the total valuation of

$3,700,713, established by your Commission at its

October session in 1914, you took into consideration

the gross earnings of the company, to wit, $992,928,

for all power sold both in California and Nevada,

did you not? A. Yes, sir.

Q. And based your calculation upon those gross

earnings ?

Mr. THATCHER.—Did you understand the ques-

tion?

(The reporter reads the previous question.)

A. Well, we took the gross earnings; of course,
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I don't know how much of it was made in Califor-

nia, Mr. Jones.

Mr. JONES.— (Q.) Well, those gross earnings

reported to you, were the gross earnings for the

company for all power sold both in California and

Nevada, were they not %

A. Yes, for whatever business you did in Califor-

nia at that [150] time. Now, the Bishop Light

and Power Company for the year ending Decem-

ber 31, 1913, as reported to the California taxing au-

thorities, shows gross earnings of $13,417.79, and

that at this time is the only indication I have of what

the earnings in California would be as compared to

the gross earnings of $992,928.

Q. Well, the fact was developed this morning,

Mr. Shaughnessy. I am not thoroughly conversant

with the amount of power sold to the Bishop Light

and Power Company by the Nevada-California

Power Company in 1914, and it may be it will have

to be developed by some of our witnesses who are

familiar with the figures. That is all.

Mr. THATCHER.—That is all for the time being,

if the Court please. I would like to have the privi-

lege of recalling Mr. Shaughnessy for further cross-

examination.

The COURT.—Very well. [151]

Testimony of C. 0. Poole, for Plaintiff.

Mr. C. O. POOLE, called as a witness on behalf

of the plaintiff, after being sworn, testified as fol-

lows:
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Direct Examination by Mr. JONES.
Q. Please state your name, age, residence and oc-

cupation or calling f

A. C. O. Poole, fifty-five; electrical engineer.

Q. Residence? A. Riverside, California.

Q. How long have you been engaged in the prac-

tice of electrical engineering?

A. Since 1890.

Q. Describe to the Court the nature and extent

of your experience as an electrical engineer.

A. I have done nearly all classes of construction

and operating work in connection with hydro-elec-

tricity and steam plants for the past twenty-seven

or thirty years.

Q. Have you been engaged in that business ever

since alternating current came into use for long dis-

tance transmission of electrical power?

A. I have.

Q. And were you engaged in that business before

it came into use, and when they used direct current?

A. Yes, I was.

Q. And have been engaged in that line of business

ever since? A. Yes.

Q. And with what companies have you operated

and worked? [152]

A. I have operated with the Standard Electric

Company in California, San Francisco Gas and

Electric Corporation, and several of their subsidiary

companies ; but recently I have been employed prin-

cipally by the Nevada-California Power operating

in the States of California and Nevada, and the
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Southern Sierras Power Company which operates

in California.

Q. And what is your position with the Nevada-

California Power Company?

A. Chief engineer.

Q. How long have you held that position?

A. Since its organization in 1907.

Q. What is your position with the Southern Si-

erras Power Company? A. Chief engineer.

Q. And with all of the affiliated companies ?

A. Yes.

Q. Including the Holton Power Company and the

Coachella Valley Ice and Electric Company?

A. Yes.

Q. I ask for my own information : Were you em-

ployed by the predecessor in interest of the Nevada-

California Power Company prior to the organiza-

tion of that company? A. Yes, I was.

Q. For how long?

A. Since its inception in 1905.

Q. What connection, if any, did you have with the

building and installation of the various power plants

now in operation [153] on Bishop Creek, in Inyo

County, California?

A. I designed and supervised the construction of

all of them.

Q. What connection, if any, did you have with the

building and construction of transmission and dis-

tributing lines leading therefrom into the State of

Nevada, and in the State of Nevada ?

A. I supervised the construction of all of those
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lines, and designed them.

Q. What connection, if any, did you have with

the construction of the Southern Sierras Power
Company's lines, extending from Bishop Creek in

California, down through the counties of Kern, San

Bernardino, and interior?

A. I designed those lines, and was part of the time

on the ground supervising the construction; I had

general charge of the work.

Q. And what experience have you had in similar

work for other companies, if any?

A. I have had five or six years—eight years' ex-

perience with other companies in similar class of

work.

Q. What companies?

A. The companies that I have referred to pre-

viously.

Q. Are you acquainted with the properties of the

Nevada-California Power Company? [154]

A. I am.

Q. How well acquainted are you with those prop-

erties?

A. To the extent before mentioned; I designed

and supervised the construction of all of the plants,

and all of their transmissions and distribution sys-

tem.

Q. Are the properties of the N. C. P. Company in

the States of California and Nevada of the same gen-

eral character?

A. Certain parts of the system are similar, that is,

their transmission lines, but the greater part, which
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is located in California, is of a very materially dif-

ferent character.

Q. What is the difference between the character

of the Company's properties in Nevada and the

character of its properties in California?

A. Aside from about forty-three miles of trans-

mission system, the properties in California consist

of water power development, reservoirs, dams, pipe

lines, diverting dams, power houses, hydraulic and

electrical apparatus, and so forth.

Q. And the N. C. P. Company neither owns nor

operates any such properties in Nevada, I under-

stand; is that so?

A. They have no generating system in Nevada.

Q. Have you described in a general way, as briefly

as you can, the nature of the properties of the Com-

pany in California ? A. I have. [155]

Q. Describe the nature of the properties of the

N. C. P. Company in California, and then the nature

of its properties in Nevada, which were devoted to

the Nevada service in 19141

A. The properties in California devoted to the

Nevada service in 1914 were our plants number 2, 4

and 5, together with their appurtenant pipe lines,

diverting dams, reservoirs, transmission lines, and

so forth. The properties in Nevada devoted to the

Nevada service in 1914, consisted of transmission

lines, substations, substation apparatus, such as

transformers, switchboards and so forth, and the

distributing lines leading to the customers.

Q. You have stated that all the operating prop-
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erties of the Nevada-California Power Company
were constructed under your supervision and pur-

suant to your plans; are you able now to state to the

Court what the cost of the properties devoted to the

Nevada service in 1914 was, and if so, please do so.

Q. Is that exclusive of water rights, or inclusive'?

Q. Well, this question calls for the cost of the

properties.

A. Well, exclusive of water rights, it was

$3,500,000.

Q. Now state the cost of the water rights?

A. The cost or the value of the water rights?

Q. I will withdraw that question. State the value

of the water rights of the N. C. P. Company in Cali-

fornia, devoted to the Nevada service in 1914?

A. One and one-half million dollars.

Q. Is that the value exclusive of cost, or does it

include the cost? [156]

A. That includes the cost.

Q. Now state what was the approximate cost of the

property of the N. C. P. Company operated in the

State of Nevada in 1914?

A. $1,200,000, very closely to that figure.

Q. Aside from having planned and supervised the

construction of these operating works, you are in a

position to justify your statements just made as to

the approximate cost of the operating properties, and

if so, how ? In other words, have you made any ex-

amination of the books of the Company with refer-

ence to these costs?

A. Yes, I have, I have gone over the property
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ledgers of the Company at different times, and the

prices that I have quoted are very close to the book

accounts; and I have for my own information at dif-

ferent times, made estimates as to reconstruction

costs of the plant.

Q. How did these cost values you have testified to

compare with the reproduction cost new, in 1914*?

A. The reconstruction costs of the N. C. P. Com-

pany's system, calculated on the prices prevailing in

1914, would be somewhat less than the actual cost of

the system; if it were calculated to-day, with the ex-

tremely high cost of metals, and as a matter of fact,

of all construction material, the costs would come

very close to the original cost of construction; I

should say there would be a difference between 1914

reproduction cost and the original cost, of about ten

per cent, or $350,000.

The COURT.—(Q.) The reproduction cost new

in 1914, is how much ?

A. Would be about ten per cent less than the

original cost.

Q. Ten per cent less than $3,500,000? [157]

A. Yes, sir, about $350,000.

Q. That would make it about $3,150,000. Would

that per cent rule as to the property in Nevada, too;

if you estimated the cost was $1,200,000, you would

estimate the reproduction cost new, then in 1914, at

$1,080,000?

A. That is about the ratio, yes, sir.

Mr. JONES.—(Q.) You say that the reproduc-
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tion cost in 1914 was certainly not greater than the

original cost?

A. No, it was not greater, and, as a matter of fact,

it could not be greater than the original cost.

Q. Why?
A. Speaking of value, I say it could not be greater

than the original cost; we are not permitted to make

a fair return upon any greater cost or any greater

value. As I understand the rate-making case in

Nevada

—

Mr. THATCHER.—Well, I object; that has noth-

ing to do with value or cost, what the rate-making is.

Mr. JONES.—It may be that is argumentative, or

in the nature of argument possibly, and deducible

from the records already introduced, and which will

be introduced.

The COURT.—Well, from what he has said, I

suppose he is going to say something about what will

be a question for the Court to determine, as a matter

of law.

Mr. JONES.—(Q.) What was your answer, Mr.

Poole?

A. I was going to say that the cost in 1914 could

not be more than its original cost, or the value—I am

not speaking of cost—that the value could not be

greater than that, owing to the fact we could not

earn more than a fair return, or, as a matter of fact,

no more was made—a fair return on an investment

of that amount, which, as I understand, was about

$4,500,000.

Q. What net percentage of return

—
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The COURT.—Do you want that in the record?

[158]

Mr. THATCHER.—No, I object to that.

The COURT.—It will remain in the record, but

subject to the objection, and my ruling is against it.

Mr. JONES.—(Q.) Can you state what net per-

centage of return the N. C. P. Company made on all

its properties during the year 1914 ?

A. The net return upon the valuation I placed

upon the property of $5,000,000, is something less

than nine per cent; and when I say net return, I

want to say that with the reservation that the figure

used by the Tax Commission did not represent the

real net earnings of the Company; it was the operat-

ing earnings of the company. I don't consider that

nine per cent or ten per cent is a fair return upon the

service rendered in a territory as hazardous as that

is, and the length of the life of the market.

Q. That is, you do not consider it is a sufficient

return ? A. I do not.

Q. What net percentage, if you can tell, did the

Company earn on all its properties during the year

1914, on a valuation of approximately $4,500,000?

A. I have stated that is about nine per cent, or a

little less than nine per cent.

Mr. THATCHER.—$5,500,000'? A. $5,000,000.

Mr. JONES.—(Q.) Are you able to verify these

statements by any calculations of your own ?

A. Yes, I have calculated, taking the operating

earnings into consideration, and the total amount of

the investment, and the value of the property, and
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dividing one into the other would give the net re-

turns; and as before stated, the net returns in my
estimation, are not sufficient to justify the ex-

penditure of the operation in that character of terri-

tory. I might add, also, that 1913 was the highest

j)oint in the history of the Company as to [159]

its earnings, and since that time the earnings have

gradually declined; in 1914 they fell off something

like $20,000, as I recall it; in 1915 they fell off

$60,000; 1916 they feU off $103,000; I am speaking

now of the gross earnings. I have prepared a chart

that will be of interest, showing the rise and fall of

the gross earnings of the Company.

Mr. JONES.—For the convenience of the Court

and counsel, we will offer this chart in evidence.

Mr. THATCHEE.—That will be entirely satis-

factory.

(The chart is marked Plaintiff's Exhibit ''B.")

Mr. JONES.—(Q.) I understood you to say that

the Public Service Commission had established a

value on aU. of the Company's properties used in

Nevada at about $4,500,000?

A. Approximately that figure.

Q. How did you know that?

A. From the records of the Public Service Com-

mission in the rate hearing case.

Q. From the opinions, do you mean?

A. From the opinion.

Q. And orders?

A. They capitalized what they considered the net

operating returns at ten per cent, which gave the
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value of $4,350,000, as I recall it.

Q. I am talking about the Public Service Commis-
sion in the rate making case.

A. That is what I have reference to—no, I with-

draw that, I am mistaken; it was the Tax Commis-
sion case ; that is right.

Q. The Public Service Commission in the rate

making case found the value of the physical prop-

erties in both States, other than water rights, at

what figure, do you recollect?

A, $3,300,000, as I recall it, after making certain

overhead [160] deductions.

Mr. JONES.—May it please the Court, instead of

taking the testimony of this witness in reference to

the opinion in the rate making case, w^e offer those

opinions and orders in evidence. You have no ob-

jection, have you?

Mr. THATCHER.—Yes, we object as incompe-

tent, irrelevant and immaterial.

The COURT.—What opinion is it?

Mr. DIXON.—The same opinion they offered in

evidence at the preliminary hearing.

Mr. JONES.—In connection with the testimony

heretofore given by Mr. Shaughnessy, wherein it ap-

pears that these opinions were taken into considera-

tion by the Commission in fixing the valuations, both

at the January session and October session, we offer

in evidence the opinions written by Mr. Shaugh-

nessy and his associates, and the orders made, as of

date January 29, 1914, in the rate making case num-

ber U-44, wherein rates were fixed for the N. C. P.
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Company in Nevada at that time.

Mr. THATCHER.—We object as incompetent,

irrelevant and immaterial; it has no bearing on any

of the issues in the case, and as being a decision of

an entirely separate and distinct body, and not bind-

ing upon the taxing authorities of the State

The COURT.—I will allow that to go in, but I

am inclined to think the objection is good.

Mr. JONES.—May it please the Court, we also

offer it in connection with the theory we have, that

where a Public Service Commission has fixed rates,

based on the value of physical properties, that a

taxing commission of the same State may not there-

after, in and for the same year, materially increase

those values for taxation purposes. [161]

Mr. THATCHER.—Well, of course, I disagree

with that proposition of law, because I consider that

high rates might mean high valuation for taxation

purposes, and at the same time might not be justified

by the amount of investment for physical valuation.

The COURT.—It will be in the record, but I am
inclined to think it ought not to be ; but it is in, and

I tell you now what my ruling may be.

Mr. DIXON.—May I be heard, your Honor?

The reason I think it is properly in the record is,

that Mr. Shaughnessy this morning specifically tes-

tified that in making the value of $1,492,000 at the

January session, and also in making the valuation

at the October session, he considered that very opin-

ion—the Tax Commisssion did.

Mr. THATCHER.—There is a conflict in his tes-
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timony as to that. It is in, subject to our objection,

and we will argue the matter later to your Honor.

The COUET.—It seems to me that Mr. Shaug-

hnessy spoke of that as being a matter considered

when he first testified, but when he was asked the

question again, as to what he considered, he did not

include that; is not that the fact?

Mr. THATCHER.—That is the fact. The fact

of the matter is, he said upon examination by coun-

sel, that he considered all of these matters presented

to them,—they were considered by the Commission

but he said when they came to make the final deter-

mination and final judgment as to what the assess-

ment should be, they excluded from their considera-

tion all other matters except physical valuation of

property within the State, and its net earnings.

Mr. JONES.—If Mr. Shaughnessy had testified

simply and only [162] that the opinions in the

rate making case were before the Tax Commission,

and considered by that Commission in arriving at

its January valuation, those opinions would be ad-

missible, especially in as much as it is one of our

contentions that the Tax Commission had no power

at its October session to make any increase, and that

the valuation fixed at the October session was a new

valuation.

The COURT.—Well, it is in, so you can argue that

question,. if you wish.

(Opinions and Orders in Cases No. U-44, are

marked Plaintiff's Exhibit ^'C")

.^. Mr. JONES.— (Q.) You say you are acquainted



The Nevada-California Power Company. 205

(Testimony of C. 0. Poole.)

with the water rights appurtenant to the plants of

the Nevada-California Power Company, which you

have described as devoted to the Nevada service in

1914? A. Yes, I am.

Q. Do you know what their full cash value was in

1914?

A. I consider them worth one and a half million

dollars; that is the portion devoted to the Nevada

service in 1914.

Q. The water rights of the N. C. P. Company in

California. Now, does that value compare with the

value as shown in Mr. Gillette's appraisement that

was offered in evidence before the Nevada Public

Service Commission in the rate making case %

A. It is a little higher than Mr. Gillette's ap-

praisal ; I think his was $1,400,000.

Q. Do you know the method pursued by Mr. Gill-

ette in valuing those water rights?

A. Just what his appraisal states.

Q. Did you pursue the same method in making

your estimate as to the value of those water rights ?

A. No, I used a different method in arriving at

my conclusions: I used the steam comparison

method, and Mr. Black, as I understand [163] it,

informed Mr. Gillette, and Mr. Gillette used the

capitalized net earnings process.

Q. Mr. Black and Mr. Gillette used the capitalized

net earnings method, and also tested it out by the

steam comparison method ? A. Yes, as a check.

Mr. THATCHEE.—What method?

A. Steam comparison method—steam generating.
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Mr. JONES.— (Q.) Describe the metliod by which

you arrived at the valuation of these water rights?

A. I took the capacity of the jolants devoted to the

Nevada service, and reproduced the same capacity

necessary to give the service in a steam plant.

Q. A steam plant situate where?

A. The steam plant I located at Laws in Inyo

County.

Q. Proceed.

A. For the reason that at that point it was on the

railroad, and there was an abundant supply of fresh

water for condensed and boiler purposes ,and in my
estimation, it was the best location for generating

power to be delivered to the service in Nevada.

After figuring it out carefully, I found there would

be a saving of $150,000 per year by utilizing the

water power instead of burning oil under the boilers,

and I capitalized that saving at ten per cent, which

produced the value of $1,500,000.

Q. Was that based on the price of oil in 1914?

A. It was based on the price of oil in 1914. I

might say in that connection, that if the calcula-

tions were to be made today, the net saving would be

two to three times what it was in 1914, owing to the

difference in the cost of oil.

Q. In making your estimate of the value by the

steam comparison method, did you take into con-

sideration the steam plant at Laws [164] would

require a transmission line to reach consumers in

Nevada ?

A. Yes, I figured that in connection with the
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steam plant at Laws; I also figured with a steam

plant located at Tonopah, and I found a saving made
by locating the plant at Laws, would, within three

or four years at the outside, retire the whole invest-

ment in the transmission line.

Q. And after that the saving per annum would he

albout $150,000?

A. At least $150,000.

Q. On the basis of price of oil in 1914 ?

A. Yes, sir.

Q. Have these water rights depreciated in value?

A. No, they haA^e not; if they were not used in

Nevada we would use them elsewhere ; in other words,

if they were not used for service in Nevada, we

would be using them for service in California.

Q. What is the difference, if any, between your

estimate of the values of all the properties of the

N. C. P. Company, and the values arrived at by Mr.

Gillette?

A. You mean all of the properties of the N. C. P.

Company ?

Q. Yes.

A. There wasn't very much difference in our fig-

ures.

Q. Will you please state to the Court if you can,

what amount of current was generated for the

Nevada service in 1914 ?

A. There was delivered into Nevada sixty-three

million kilowatt hours.

Mr. THATCHER.— (Q.) What year was that?

A. 1914.
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Mr. JONES.— (Q.) Was that generated by means

of these water rights ?

A. Exclusively by the use of those water rights.

Q. Mr. Poole, taking into consideration your ex-

perience as an electrical engineer, and your exper-

ience in superintending the construction of all or the

properties of the Nevada-California Power Com-

pany in the two States of California and Nevada

;

and [165] taking into consideration also any and

all investigations you have made with reference to

the values of those properties ; can you state the full

cash value of all of the Nevada-California Power

Company's properties within the State of Nevada

during the year 1914 ?

A. Yes, I put that figure at $1,200,000.

The COURT.— (Q.) The value and the cost are

the same?

A. The value and the cost would be the same.

Mr. JONES.— (Q.) Now, do you know whether

any extensions or additions were made to the com-

pany's properties in Nevada during the year 1914,

after the valuation of its properties by the Nevada

Tax Commission?

A. Yes, there were some extensions.

Q. Describe them as well as you can.

A. Consisting, partly, of the reconstruction of our

substations; the expenditures were $12,383.

Q. How much? A. $12,383.

Q. Were those additions or extensions offset in

point of value in any way that you know of ?

A. No, not in 1914.
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Q. Now, Mt. Poole, can you state the full cash

value of all of the Nevada-California Power Com-

pany's properties in the State of California during

the year 1914?

A. $2,300,000. I am speaking now of the prop-

erty devoted to the service in Nevada.

Mr. THATCHER.— (Q.) You are speaking

strictly of the property devoted to Nevada service ?

A, Yes, that is what I have reference to.

Mr. JONES.— (Q.) Does that include water

rights? [1B6] A. No, sir.

Q. Please state the full cash value of all the

Nevada-California Power Company's properties in

the State of California during the year 1914, devoted

to the Nevada service, inclusive of its water rights ?

A. That would he $3,800,000.

Mr. JONES.—That is all.

Recess of ten minutes.

Mr. JONES.—I would like to continue the ex-

amination; there is one line of questions I omitted

to ask the witness.

Mr. THATCHER.—No objection.

Mr. JONES.—(Q.) Mr. Poole, since you have

heen employed by the Nevada-California Power

Company as its chief engineer, have you resided

down in Goldfield ?

A. Yes, I resided in Goldfield for about a year and

a half, and in Tonopah about a year and a half.

Q. During what years were those ?

A. From 1906 to 1909.

Q. And since that time have you kept in touch
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with the situation and conditions at Goldfield and
Tonopah ?

A. Yes, I have kept in pretty close touch with the

situation in Nevada, with the territory that we are

serving.

Q. And have you in so doing made any investi-

gations as to the life expectancy of those camps?
A. It has been a very important subject with me

to judge, as near as I could, as to what length of life

we would have in those camps to serve with power

and lights.

Q. Please state the result of those investigations,

and how you arrived at that. [167]

Mr. THATCHEP.—We object, if the Court

please; the witness is not shown to be qualified to

testify on the subject, and on the further ground it

is too remote, as held by your Honor in the case of

the Goldfield Water Company versus Public Service

Commission. The company is required to pay its

proportion of the current running expenses of the

Government.

Mr. JONES.—I don't understand it was held by

your Honor in the Water Company case that any

evidence of this sort should be excluded because it is

too remote; I think the Court made an observation

that it might be somewhat difficult to determine the

life expectancy of these camps, but that, T think, is

as far as the Court went, according to my recollection

of that decision.

The COURT.—I will allow you to put in the tes-

timony.

(The reporter reads the question.

)
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A. I have frequently visited the different mines

in the different localities—I say frequently, I have

visited them occasionally, and have obtained the

opinions of different mining men and engineers as

to their views as to how long the mines might be

operated, and to the best of my judgment, Tonopah,

which is the best camp that we are serving to-day,

will probably not be operating extensively enough to

justify our continuance in serving that district, for

a period of probably more than five years ; and, as a

matter of fact, the whole Southern Nevada territory

would seem to be about in the same condition, or

probably not in as good condition, as Tonopah itself
;

there are not any of the mines there that I know

of that can see more than one or two years of ore in

sight with any certainty at all; and while I don't

anticipate that the mines will be extinguished en-

tirely in that period of time, yet I do believe that

the extent of their operation will be [168] re-

duced to such extent that we will hardly be justified

in holding that big i nvestment for the purpose of

serving them. I have in mind at this moment the

fact that the Rhyolite District, which we had great

expectations for, has declined almost entirely out of

sight, and we have taken out an investment of ap-

proximately $300,000, that was put in there to serve

that territory.

Mr. JONES.— (Q.) And what has the Nevada-

California Power Company been able to realize for

the line, copper and materials removed?

A. They sold the salvage of the line for $127,000

—of the Rhyolite line.
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Q. And what was the cost of that line?

A. Approximately $3(X),000; that, however, in-

cluded the substation.

Q. What is the value of the substation?

A- I should say about $26,000.

Q. And what has now become of the value of the

substation ?

A. It has very little value; the apparatus is not

in use, and we don't know whether we will ever be

able to use it again or not.

Mr. JONES.—That is all.

Cross-examination.

Mr. THATCHER.— (Q.) Do you think it a fair

comparison to make between Tonopah, Goldfield and

Rhyolite?

A. I only recite that as a sample of history that

we do know what were prosperous mines a few years

ago are now entirely worked out. We have a case

in Silver Peak, which is another sample.

Mr. JONES.—One other question. (Q.) Does

your estimate of five years for the life of these

camps apply to Goldfield also? [169]

A. It applied to the whole district.

Mr. THATCHER.— (Q.) That estimate you make

at this time is about five years' life?

A. At this time, yes.

Q. No such estimate was taken into consideration

during the year 1914, was it ?

A. No, we expected a much longer life at that time.

Q. That was your expectation at that time, a

longer life at 1914? A. Yes.
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The COURT.— (Q.) Did you make any estimate

at that time of the probable life of those camps ?

A. I did in a general way.

Q. Was it ever presented to the hoard?

A. Which board do you refer to %

Q. The Tax Commission.

A. No, I never presented anything of that kind

to the board.

Q. You made such a calculation, though, did youl
A. I estimated it in my mind, that we might have

probably ten years at that time.

Q. Did you make any investigation at that time?

A. Yes, sir, I did.

Mr. THATCHER.— (Q.) Do you know anything

in reference to the amount of ore estimated in sight

in the various mines in Tonopah at the present time,

I mean years ahead?

A. The best estimate I have been able to get is the

Tonopah Extension, in which they say they have

about two years in sight, or did have two years ago.

Q. Well, isn't it a fact that throughout the history

of Tonopah in the various large mines there, there

has never been more than two years ore in sight in

any mine? A. That is a fact. [170]

Q. And you can go right back to the beginning of

the camp, so far as that is concerned.

A. That is true ; but history will show that mines

have been depleted within the period I have speci-

fied.

Q. You give the physical valuation of the prop-

erty in the State of Nevada devoted to the Nevada
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service at $1,200,000? A. Yes.

Q. That is a slight raise over your affidavit made
in this case, of $1,188,000'? A. Yes.

Q. Is that merely a difference in your recollection,

or is it an actual increase in the value of the prop-

erty ?

A. We have made certain installations and exten-

sions that bring it up that amount.

Q. But you have testified that was since 1914 ?

A. Yes, that was since 1914.

Q. But you testified that in 1914 the property was

of the value of $1,200,000; do you desire to correct

that?

A. No, I don't; I am speaking in round figures.

Q. What were the elements that entered into your

appraisement of the property in Nevada, valuing it

at $1,200,000?

A. I took the original cost, and then I made re-

production costs.

Q. You took the original cost and the reproduction

cost? A. Yes.

Q. The reproduction cost was in its then condition,

accounting for depreciation? A. No.

Q. You were taking its reproduction new ?

A. As a reproduction new.

Q. And was it as valuable to the company as a

new plant, or new line or apparatus?

A. It might prove so; depend entirely upon the

length of time we would have to serve the territory.

[171]

Q. Well, was it at that time in 1914?
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A. It gave the service just as well as a new line

would have given.

Q. Its use value, as far as service was concerned,

was just as good? A. Practically as good.

Q. As a matter of fact, you keep your lines up to

what might he called a hundred efficiency ?

A. No, we don't.

Q. What efficiency do you keep them up to ?

A. That would he difficult to estimate.

Q. In comparison with their ability or efficiency

as originally made, what would be the percentage of

it?

A. The different classes of apparatus would take

different rates, of course, of depreciation; for in-

stance, our pole line, we are at a point now where

we have got to go to large expenditure to stub our

poles, they are rotting off ; they depreciate at a much
greater rate than the rest of the apparatus ; and our

transformers are becoming out of date, but they

serve the purpose, but probably with a little less effi-

ciency.

Q. There is not much difference in the efficiency

as between the new?

A. There is some difference in efficiency.

Q. It would not amount to a great deal, would it ?

A. Not so very much.

Q. The only elements you take into consideration

in arriving at this value of $1,200,000, is the original

cost and reproduction new, in 1914 ?

A. Those are the figures.

, Q. And you used no other element in arriving at
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that ? A. That is all I considered.

Q. Now, did you say that their property devoted

to Nevada service, that is in California, other than

water rights, would be about [172] $2,300,000?

A, Yes, sir.

Q. You likewise estimate as the full cash value

of the water rights during 1914, $1,500,000?

A. Yes.

Q. Devoted to the Nevada business ?

A. That is right.

Q, How did you say you arrived at the value of

these water rights?

A. By steam comparison method.

Q. By steam comparison, taking the difference be-

tween the cost of generating the power by steam, and

the fuel necessarily used, at Laws or Tonopah?

A. Yes, sir.

Q. And the cost of generating it by hydro-elec-

tricity, is that correct? A. Yes.

Q. And during that year that amounted to $150^-

000 a year?

A. By using the water power as against the use

of oil, we saved $150,000 a year.

Q. And you capitalized that on a basis of ten per

cent? A. Yes.

Q. In arriving at that valuation you used the use

value, did you not, or the earning capacity ?

A. Naturally, that is all there is to it.

Q. That was the only thing you could use ?

A. Yes.

Q. And you figure, do you, as an engineer skilled
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in valuation, that that is a fair way of estimating

the value of the property? I do.

Q. What was the original cost of those water

rights ?

A. I don't recall what the actual money expended

on them was.

Q. Can you give it to me approximately.

A. Between two and three hundred thousand dol-

lars.

Q. Between two and three hundred thousand dol-

lars ? A. As I recall it. [173;]

Q. And what betterments were put into the water-

rights themselves ?

A. I can't quite distinguish or differentiate in

your question.

Q. The original cost of water rights was between

two and three hundred thousand dollars, and the

same water right for 1914 you estimate as being of

the value of $1,500,000? A. Yes, sir.

Q. And you figure that solely upon the use value ?

A. Yes.

Q. The higher class of use to which the water right

has been put ? A. Yes.

Q. You say, also, that at the present time, during

the year 1916, and probably during tHe year 1915,

that the use value of those water rights, taking the

difference in the cost of fuel, and other cost to gen-

erate it, would probably be two or three times as

great? A. Yes.

Q. Your hydro-electric would save you over steam

power $150,000 a year ? A. Yes.
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Q. Would you estimate your water rights have ad-

vanced and increased in value ?

A. I would say yes ; if it is used in this particular

locality for this particular purpose.

Q. And you still figure that the capitalization basis

would be applicable *? A. I certainly do.

Q. And that between three million and four mil-

lion and a half would be the value of those water

rights for the year 1915 and 1916?

A. I would say not, because they were not put to

use in the locality to that extent ?

Q. They were not?

A. No; I am speaking of to-day, if that calcula-

tion was made to-day.

Q. If that calculation was made to-day?

A. Yes.

Q. You mean you haven't furnished as much

power?

A. We haven't furnished as much power, and

don't expect to furnish as much power. [174]

Q. It has dropped off by reason of the market

available, that is what you mean? A. Yes.

Q. Now, you estimate that the value of these water

rights and the use value is a material consideration

for the purpose of condemnation and sale of these

particular water rights
;
you would say that during

the year 1915 the method that you have used and

the value that you arrived at, one million and a half,

would be a fair method of arriving at the value for

condemnation and sale, would you?

A. As to the amount of water power that was
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used for the Nevada service at that time.

Q. At that time, yes, sir, that is what I am get-

ting at ; and that would be a fair value of it for the

purposes of condemnation and sale? A. Yes.

Q. Now, why is it that you include the use value

in valuing the water rights of the company, and do

not include it in arriving at the valuation of your

transmission lines and other apparatus in Nevada?

A. Because there is a marked distinction between

the two uses, as you may term it; one is a gener-

ating or a manufacturing use, and the other is sim-

ply a transmission use, and a utilization at the point

of delivery ; in other words, it is a transient use, the

line serves the same function as a railroad might

serve, by transporting the goods manufactured in

one state to another.

Q. That is the reason you give for not including

any use value for the transmission lines and prop-

erty in the state of Nevada ?

A. That is the reason, because one is manufactur-

ing.

Q. You think there is no use value other than its

mere physical value?

A. Not for the purpose of taxation, as I under-

stand the law. [175]

Q. Well, let us say for the purpose of condemna-

tion and sale, for instance. Suppose, for instance,

it was the proposition of condemnation and sale in

this particular case, would not you consider it would

be a fair element to take into consideration for such

purposes, the earning capacity of the line, and the
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communities served, and the amoimt and value

which was received from it?

A. If that were the only place that the manufac-

tured product could be marketed, I would say yes,

but that is not the case.

Q. Well, take it for the purposes of condemna-

tion and sale, wouldn't you figure that would be a

just element?

A. I should say it would be considered to some ex-

tent.

Q. Suppose it was your property, and the State

of Nevada, acting under its right of eminent domain,

desired to condemn that whole line, and take it over,

would not you believe that the use value, and its

earning capacity, on a condemnation proceeding

could be taken into consideration?

A. I should say it would have to be taken into

consideration, either as to what it could be used for

there or at some other point.

Q. And that would be an element in the value %

A. It would be an element, yes, it would.

Q. And should be considered in any case of con-

demnation and sale? A. To a certain extent.

Q. During the year 1914 you delivered into this

State some sixty-three million kilowatt hours, is that

right? A. Yes.

Q. That was for Nevada service? A. Yes.

Q. And delivered over the line and in the lines

that you have in Nevada? A. Yes.

Q. And to Nevada consumers?

A. Yes. [176]
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Q. How much was delivered to California con-

sumers during that same year?

A. I don't recall the exact amount; there was

probably about four per cent of the total delivered

in California, four or five per cent.

Q. About four or five per cent of the total ?

A. Yes, sir, as I recall it.

Q. The service furnished in California as com-

pared with that in Nevada, and the receipts of Cali-

fornia to Nevada, was a very small percentage, was

it not? A. Yes, they were.

Q. Probably did not run more than the amount

you have given, four per cent?

A. Somewhere between that and six or eight per

cent; I can't recall the exact amount, but is was a

small percentage.

Q. Substantially your whole business during the

year 1914 was Nevada business? A. Yes.

Q. And your receipts were Nevada receipts?

A. Yes; and what I mean by Nevada business,

we got our revenue from Nevada from the current

that was generated in California.

Q. Would you say $992,000 would be approxi-

mately the gross amount of revenue received in

1914 from Nevada?

A. As I recall it, it was somewhere near that

amount.

Q. You introduced a chart here, which was

marked Plaintiff's Exhibit "B," showing your earn-

ings commencing in 1906, and running up to 1916,

will you just read to the Court approximately the
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figures which those earnings show; those are the

gross earnings are they not, Mr. Poole?

A. Those are the gross earnings. In 1906 they

ran $270,000, approximately; 1907, $555,000; 1908,

$645,000; 1909, $710,000; 1910', $745,000; 1911,

$765,000; 1912, $865,000; 1913, $990,000; [177]

1914, $960,000 approximately ; 1915, a little less than

$900,000; 1916, $790,000, about. These are all ap-

proximate.

Q. Have you any idea what the net earnings were

during those years?

A. I don't recall what the net earnings were.

Q. Could you give me the net earnings during

the ten-year period?

A. No, I have not got that figure.

Q. Do you know what the original investment of

the corporation was, upon starting busimess?

A. I don't remember, in fact, I don't think I

ever knew what the exact investment was.

Q. Could you give me an idea of approximately

the original investment of this corporation?

A. No, I had nothing to do with the financing of

it.

Q. Could you give me, regardless of your hav-

ing to do with the financing of it, those figures ap-

proximately? A. I could not.

Q. Didn't you build the line? A. I did.

Q. Do you know how much the original line cost ?

A. Yes, I know approximately what it cost.

<^. You know approximately what the original

plant cost? A. Approximately.
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Q. Don't you know as a matter of fact that prac-

tically about seventy-five per cent of the present

plant and assets of the Nevada-California Power
Company were built out of earnings 1?

A. No, I don't know that.

Q. How much of the increase is out of earnings?

A. I can't tell you those figures; I have not dealt

with those figures.

Q. Have you no idea at all how much it is ? [178]

A. I haven't an idea that will be of any use to

you ; I can say this ; I can say practically all of the

earnings have been put back into the plant.

Q. Practically all of the earnings have been put

back into the plant ? A. Yes, I know that much.

Q. Could you say that the proportion of net for

the year 1914, to which you have testified here, would

be a fair proportion of net through the whole period

of ten years'?

A. No, I think it would be higher than the aver-

age.

Q. You think it would be higher than the aver-

age? A. Yes.

Q. Well, 1915 and 1916 lowered it, did it?

A. Yes.

Q. Isn't it a fact, though, that in 1906, 1907, 1908,

1909, 1910, 1911, 1912 and 1913, it was much higher,

the properties of net to gross than it was in 1914?

A. I don't think it was; it should not be, because

the overhead charges on a small production are

usually a greater percentage than they are on a

large production.
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Q. The earnings have been put into other plants,

and various subsidiaries, have they not; not only

into this plant, but various other plants and sub-

sidiary companies'?

A. Part of the plants are in subsidiary companies

now.

Q. You said a net return of nine per cent had

been given, which you thought low, owing to the

hazardousness of the business in that particular

community? A. Yes.

Q. You would not call the period of development,

running for the past ten years, of the Nevada-Cali-

fornia Power Company, a hazardous one, would

you?

A. Well, the chart show^s it is on the decline, and

there is no reason to believe it will not continue

along the line of that [179] curve.

Q. That is true, but it has been a very profitable

enterprise ?

A. Yes, it has been a profitable enterprise, so far.

Q. And if you were to pull up stakes to-morrow

you would be far to the good, so far as the original

investment is concerned?

A. The original investment is rather an uncertain

term ; the original investment consisted of two little

generators and one powerhouse on the creek.

Q. As a matter of fact, it ran from a shoestring

into a cow's hide?

A. It required a good deal of energy and money

to bring it there.

Q. No doubt about that at all. The value of the
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water-rights would not depreciate by reason of the

falling off in Nevada business, would they, Mr,

Poole?

A. In our particular case it will not make much

difference, the reason being we have an outlet in

California.

Q. The management has been extraordinarily

far-sighted, and is looking toward other fields at

all times, has it not?

A. We were forced to do that, because we antici-

pated what is occurring now, that we would have to

take our system out of Nevada in time.

Q. You have used, and are using good business

methods; you are developing a field for your plant

and water-rights % A. Yes, sir.

Q. And that they could be used in California at

the present time, both of them, to substantial ad-

vantage to the Company? A. Yes, they could.

Q. And there will be very little loss when the ul-

timate change comes?

A. There will be a big loss. [180]

Q. In the transmission lines?

A. In the transmission and distributing system.

Mr. THATCHER.—I think that is all.

Mr. JONES.—May it please the Court, may

Judge Dixon be permitted to ask one or two ques-

tions of this witness, owing to his greater familiar-

ity with the matter?

Mr. THATCHER.—No objection.

(By Mr. DIXON.)

(Q.) Mr. Poole, you have been questioned by
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General Thatcher with reference to the use value of

transmission lines and use value of water-rights,

will you state to the Court what the difference is

between the durability of a transmission line and

of a water-right?

A. There is a marked difference between a water-

right and any other part of a generating and trans-

mission system, for the reason that a water-right

does not depreciate, and therefore does not suffer a

loss.

Q. How long does it last, the water-right ?

A. Indefinitely.

Q. Perpetual?

A. Perpetual, as far as I know.

Q. And transmission lines have to be substituted,

new ones for old ones? A. Yes.

Q. And repaired? A. And repaired.

Q. Now, Mr. Poole, what other property, if any,

does the Nevada-California Power Company own

than that you have heretofore described?

A. They own on Bishop Creek, plant number 3.

Q. How does that plant compare with the others

on Bishop Creek?

A. It is the largest plant we have in the string of

plants.

Q. Do you know the value of that plant with its

appurtenant water-rights ?

A. It is about one and a half million dollars, in-

cluding the water-rights apportioned to that par-

ticular plant. [181]

Q. That is not used in the Nevada service?
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A. That is not used in the Nevada service.

Mr. DIXON.—That is all.

By Mr. THATCHER.— (Q.) And that is not in-

cluded in any of the figures that you gave as being

devoted to Nevada property?

A. No, sir.

Q. Do you state that you think the durability of a

water-right, the fact it is perpetual, as compared

to the durability of a transmission line, has any-

thing to do with the use value ?

A. I say that you can't use it, unless you renew

it whenever it is worn out or depreciated.

Q. But the use value exists, regardless whether

or not there has been depreciation, or any other ele-

ment; it is the present ability to use, isn't it—its

earning capacity?

A. There may be different interpretations of

what might be termed use value; naturally, if an

article or piece of property is installed, and you

could not use it, there would be no object in instal-

ling it.

Q. The durability has not anything to do with

use value? A. It certainly has,

Q. In what way?

A. You have to keep it continually up to its stan-

dard, or you can't use it.

Q. You are compensated for that by your operat-

ing expenses, are you not?

A. No, not the operating expenses that have been

allowed us in these discussions.

Q. Are you compensated anything for that by
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way of return or annuity for the redemption of it?

A. No, we have not.

Q. There has been some allowance made for that

purpose, has there not?

A. Yes, some allowance. [182]

Q. It is your idea that is insufficient?

A. My idea it was not sufficient to cover the nat-

ural depreciation and maintenance of the system.

Q. What would you estimate as being a fair an-

nuity to be allowed?

A. I think that varies very materially in the ter-

ritory served; if it were in an agricultural district,

a growing district that we knew was going to be

permanent, probably an average of four per cent

might be sufficient for depreciation allowance; but

if it is in a territory we have to amortize, before

the system is worn out, so to speak, I think it ought

to be very much more than that.

Mr. THATCHER.—That is all.

Redirect Examination.

Mr. JONES.— (Q.) In reply to General Thatcher

a few moments ago, speaking of $992,928 as reve-

nue derived for the year 1914 from sales in Nevada,

wasn't that figure, $992,928, the total gross income

of sales of current in both California and Nevada?

A. That is what I stated.

Mr. JONES.—That is all; maybe I misunderstood

you.

Mr. THATCHER.—I didn't get that.

WITNESS.—He asked if the figure of the gross

earnings, $992,000, was not the total amount, or was
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it just that earned in Nevada; and my understand-

ing was that was the total gross earnings for that

year, including the sales in California.

Mr. THATCHER.— (Q.) Including the sales in

California ?

A. That is my recollection ; and I told you it was

probably four or six, or eight per cent of that amount

gathered from California; that was my understand-

ing of the question and the answer. [183]

Q. Would you look up, and have you any data

available by which you could tell us what the gross

earnings were on Nevada business for the year 1914?

A. No, I haven't anything of that kind with me

at all.

Q. You haven't anything?

A. No, I remember the figure just by hearing it

repeated here.

Mr. THATCHER.—I must say, of course, that

the figures are not absolutely correct all the way

round.

Mr. DIXON.—If it will suit your purpose any,

I will increase my statement of this morning, and

say at least 95 per cent of the power was sold in

Nevada ; or, if you like, I will make it 99.

Mr. THATCHER.—That is satisfactory. That

is aD, Mr. Poole. [184]

Testimony of J. C. Black, for Plaintiff.

Mr. J. C. BLACK, called as a witness on behalf

of the plaintiff, after being sworn, testified as fol-

lows :
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Direct Examination by Mr. JONES.
Q. Mr. Black, please state your name, residence,

and your occupation or profession ?

A. My name is John Cecil Black ; I reside at Ta-

coma, Washington, and am a civil and appraisal

engineer.

Q. Please state how, when and where you ac-

quired your technical education?

A. I am a graduate from the University of Cali-

fornia, from the college of civil engineering, in the

class of 1906.

Q. Now, with reference to your technical educa-

tion as an appraisal engineer?

A. My education as an appraisal .engineer has

been gained in practice, chiefly under Albert P. Gil-

lette, for whom I have acted as principal assistant

for a total of about four years, and for whom I

acted as a subordinate assistant for perhaps a year

more than that.

Q. Please describe to the Court the nature and

extent of your experience in the practice of your

profession since the date of your graduation, as just

given?

Mr. THATCHER.—I am perfectly willing to ad-

mit the qualifications of Mr. Black.

Mr. JONES.—Very well. The qualifications of

the witness are admitted then, and we will proceed.

(Q.) Are you acquainted with Albert P. Gillette,

and if so, how long have you known him?

A. I have known Albert P. Gillette somewhat in

excess of twenty years, in a general way, and in a
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professional way I have known him something over

ten years. [185]

Q. And what is liis calling or profession?

A. Mr. Gillette is a consulting engineer, who
specializes in the costs of engineering structures,

and in the economics of public utilities; he is a pub-

lisher; he publishes, or rather he edits, the Engineer-

ing Journal—Engineering and Contracting, by

name; he is the author of several very well known
books on engineering topics, particularly on matters

of engineering costs.

Q. Engineering costs'? A. Yes.

Q. State what, if any, of&cial positions Mr. Gil-

lette has occupied since your acquaintance with him,

and describe to the Court the nature and extent of

his experience and practice of his profession, so far

as the same is within your knowledge.

Mr. THATCHER.—We will admit Mr. Gillette's

qualifications,

Mr. JONES.—As a civil and appraisal engineer?

Mr. THATCHER.—As a civil and appraisal

engineer.

Mr. JONES.— (Q.) Mr. Black, please enumerate

and describe to the Court the various inventories

and appraisements of the properties of the Nevada-

California Power Company in the State of Califor-

nia and Nevada made by Mr. Gillette during the

years 1912, if there was any part of it done in 1912,

1913 and 1914, and state to the Court what connec-

tion, if any, you had with the making of those in-

ventories and appraisements'?
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A. I have prepared some memoranda in anticipa-

tion of that question and some others, and if I might

he permitted to read from this memoranda I should

hke to do so.

Mr. JONES.—May it please the Court, may the

witness be permitted to read from his memoranda

with regard to this question and one other question ?

[186]

The COURT.—Is there any objection?

Mr. THATCHER.—None, except subject to our

objection as hearsay; I don't know how much of this

will be from hearsay.

Mr. JONES.—I will simply say the witness has

prepared his memoranda in order to expedite these

proceedings.

WITNESS.—They have been prepared entirely

from the appraisals.

The COURT.— (Q.) You prepared the appraisals

yourself? A. Yes.

Q. Did you make them?

A. Yes, I had full charge of the field work, and the

preparation of the of&ce notes, and the final com-

pilation of the appraisals, subject, of course, to ap-

proval by Mr. Gillette. (Reads.)

The first appraisal and report was made of all the

properties of the Nevada-California Power Com-

pany, and also of the power plant of the Southern

Sierras Power Company, which is known as plant

number 5; also of the Hillside Reservoir, which is

the property of the Hillside Water Company, all as

of December 31, 1912. This report includes a de-
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scription and a history of the property; statements
of earnings and operating expenses; statements of

its power, loads, and power production and construc-

tion; a discussion of the principles of appraisal, and
a discussion of depreciation; an analysis of the

maintenance and upkeep accounts; discussions of

the theory of scientific rate making, and rate of fair

return. Those discussions were all written by Mr.

Gillette himself; they were not my work. A discus-

sion of the theory of water power valuation; a calcu-

lation of fair lighting rates at Tonopah; a calcula-

tion of the water power right value of the company;

an estimate of cost of reproduction of all property,

as of [187] December 31, 1913, and estimates of

current annual depreciation, of total accrued depre-

ciation, and of present value of the property as of

that date.

Two separate estimates of depreciation and pres-

ent value of the property were made, one by what is

known as the straight line formula, and the other by

the sinking fund formula. The latter, or sinking

fund formula, was considered by both Mr. Gillette

and myself to produce correct results as to depre-

ciation and present value of the property, but the

straight line formula was also introduced in the re-

port 'because it affords a rough and ready means

which is often used in estimating depreciation, al-

though it is not strictly accurate. This report con-

tains 373 pages of typewriting, and nine pages of

maps, diagrams, and so forth.

The second appraisal and report was made as of
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March 31, 1914. It contains an estimated cost of re-

production and estimates of present or depreciated

values prepared in the same general way as those of

the previous appraisal, and in so far as possible,

based upon that appraisal. But it omits the rate

discussions and calculations, and contains more com-

plete information as to the Company's business as

of that date, and its prospective business as to the

future. It contains description of the property, and

with the exception noted, is in much the same form

as the previous appraisal. It does not include any

property owned by any other company. It contains

a total of 378 pages.

The third appraisal was a brief one of only 17

pages. It was made as of December 31, 1914, and

gives the estimated cost of reproduction, and the

value of the property as of that date. This appraisal

was based upon that of March 31, 1914, and the

[188] amounts stated in it were obtained by taking

those of the previous appraisal, and adding thereto

the cost of property acquired during the intervening

time, and deducting therefrom the costs of property

taken out during the same period. In addition to

which, estimated depreciation for the period was

lalso deducted from the estimate of depreciated value.

The additions to and deductions from property were

based upon information formulated by the account-

ing department of the company, and were made with

the greatest care to insure their correct application.

Throughout each of these appraisals, I acted as

principal assistant to Mr. Gillette, and was in full
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charge of the work of preparing them. I think that

covers the account of the appraisals.

Mr. JONES.—(Q.) The next question: Describe

to the Court the manner in which each of those in-

ventories and appraisements was made, and state

the results therein and thereby arrived at, and in-

clude in your answer to this question a description

in general terms of the properties of the Nevada-

California Power Company situate during the year

1914 in the State of California, and of the properties

of the same Company situate during the same year

in the State of Nevada.

A. I have a memoranda on that also. (Heads:)

The first appraisal and report occupied about six

months' time in preparation, during which time I

had from three to five men under my direction.

Complete inspections of the property were made by

myself and my assistants, and much of it was actually

measured on the ground. The engineering and ac-

counting records of the company were examined

with great care to obtain all important information

as to the property and its actual cost, both in mass

and in detail. [189] We also investigated the his-

tory of the company and conditions during the time

of construction of its properties in order to deter-

mine the reasonableness of the various costs in-

dicated by the accounting records. From data ob-

tained as above, we prepared our estimated cost of

reproduction of physical property. The overhead

charges were estimated by Mr. Gillette. The final

result showed what would have been a reasonable
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cost of the property at the time it was constructed,

and under conditions then obtaining. It is what is

often termed an estimated cost of reproduction by

the historical method.

Estimates of depreciation were based upon our

knowledge of the ordinary length of useful life of

properties of the sort under consideration, and upon

field examinations of these specific properties.

Total accrued depreciation as so estimated was de-

ducted from estimated cost of reproduction, and the

remainder was calculated by the sinking fund

formula as of December 31, 1912, were:

For the Nevada-California Power Com-

pany $4,697,413

For Plant No. 5 of the Southern Sierras

Power Company 197,207

For the Hillside Reservoir of the Hillside

Water Company 328,331

Making a total of $5,222,951

for all of the property belonging to the Nevada-

California Power Company, and for those items of

property of the Southern Sierras Power Company

and the Hillside Water Company which were at that

time in use by the Nevada-California Power Com-

pany.

The appraisal of March 31, 1914, was based upon

the one of December 31, 1912. The additions to and

deductions from property which could be accurately

estimated from records in the Company's [190}

office at Riverside were estimated in that manner,
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and all other changes were estimated from data fur-

nished by field inspection. The classification of

items was changed to make the new appraisal con-

form to the accounting classification prescribed by

the Public Service Commission of California, and

the method of estimating overhead charges was

changed from the percentage method used on the

appraisal of 1912, to a careful, detailed estimate of

each account in accordance with the best informa-

tion available as to the actual and reasonable cost of

such items.

This work was carried on conjointly with an ap-

praisal of the Southern Sierras Power Company,

and I am therefore unable to state at this time the

exact time occupied by the appraisal of the Nevada-

California Power Company, but it included several

months of my own entire time, and a somewhat les-

ser time for two of my assistants.

The depreciated value of all the property of the

Nevada-California Power Company as of March 31,

1914, as determined by the sinking fund formula,

was $6,229,989. This value does not include Plant

5 of the Southern Sierras Power Company, nor the

Hillside Reservoir of the Hillside Water Company.

The third appraisal was made as of date Decem-

ber 31, 1914.

(Q.) (Intg.) Does this six million odd dollars in-

clude Plant 3? A. It does.

Q. Proceed.

A. The third appraisal was made as of date De-

cember 31, 1914, and consisted merely of an adjust-



238 Nathaniel K. Franklin et al. vs. \

(Testimony of J. C. Black;)

ment of the appraisal of March 31, 1914, to provide

for property changes and accrued depreciation dur-

ing the intervening time. Changes in property

were compiled entirely from the office records, but

great care was used [191] to see that all changes

were properly provided for. The total depreciated

value of the property of the Nevada-California

Power Company, as of December 31, 1914, as calcu-

lated by the sinking fund formula, was $6,164,338.

A description of the properties is as follows:

Q. Pardon me, right there a question: Of that six

million and some odd thousand dollars you have

spoken of, how much consists of the value of Plant 3,

are you able to state?

A. Of that sum $1,423,253 was assignable to Plant

number 3.

Q. You may proceed.

A. The properties owned by the Nevada-California

Power Company within the State of California, on

December 31, 1914, were three water power plants

on Bishop Creek in Inyo County, known respec-

tively as Plants numbers 2, 3 and 4, and of an aggre-

gate capacity of 17,160 kilowatts; the lands and

water rights appurtenant to those plants; a water

storage reservoir known as the Sabrina Reservoir;

a smaller reservoir known as the Equalizing Reser-

voir; the dams, pipe lines, buildings and miscel-

laneous structures appurtenant to these plants and

reservoirs; an uncompleted reservoir known as

Reservoir numher 2 on the North Fork of Bishop

Creek; an electric line switching station located at
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Plant Number 4, and known as the Hillside Switch-

ing Station; about seven and one-half miles of three-

phase transmission lines on wooden poles, connect-

ing the various power plants; about 5.1 miles of

three-phase transmission line on steel poles between

the plants; and two three-phase wooden pole trans-

mission lines with a length of a little more than 43

miles each from the switching station to the

California-Nevada State line. [192]

In addition to the foregoing, there are some roads

and miscellaneous properties of a minor nature, and

of comparatively small value.

Within the State of Nevada, the Nevada-California

Power Company owned on December 31, 1914, a

total of 246.2 miles of three-phase, 60,000^volt trans-

mission line on wooden poles; seven substations; two

switching stations; six distribution systems; with

transformers, meters, service connections, and so

forth; a small amount of municipal street lighting

system; a concrete office building at Goldfield, and a

considerable amount of minor property of various

fiorts.

I think that completes the description of the prop-

erty. Now I have some additional figures here, I

don't know whether you wish me to introduce them

in answer to the question or not.

Q. Please give them.

A. I am informed by the Company's officials that

plants, numbers 2 and 4 of the Nevada-California

Power Company, and plant number 5 of the South-

em Sierras Power Company, are used for the gener-
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ation of power for sale in the State of Nevada; that

plant numher 3 of the Nevada-California Power

Company is used exclusively in the generation of

power for sale within the State of California.

Q. For sale by the Southern Sierras Power Com-

pany?

A. I don't know just in what manner that is con-

ducted, but that is what I am informed. On these

estimations I have calculated the total property

given over to use in Nevada service, and it is as fol-

lows: Property of the Nevada-California Power

Company

—

(Q.) (Intg.) So far as these properties devoted

to the Nevada service are concerned, these are the

conditions prevailing in 1914 [193] that you are

speaking of, are they ?

A. Yes; this appraisal was made entirely as of

December 31, 1914.

Q. Go ahead.

All of the property of the Nevada-California

Power Company within the State of California de-

voted to the business in the State of Nevada, to-

gether with plant number 5 of the Southern Sierras

Power Company, making a total of $3,763,873.

Mr. THATCHER.—(Q.) Including plant number

5? A. Of the Southern Sierras Power Company.

Q. Is that devoted to Nevada service?

A. I am so informed.

Q. It is plant number 3 that is not?

A. Plant number 3 belongs to the Nevada-

California Power Company, but does not serve the
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Nevada business; plant number 5 belongs to the

iSouthern Sierras Power Company, and does serve

the Nevada business of the Nevada-California

Power Company. The property of the Nevada-

California Power Company within the State of

Nevada on this same date, has a depreciation value

of $1,188,888, making a total of $4,952,761, value of

the property devoted to the use of the Nevada-

California Power Company.

Mr. DIXON.—(Q.) You mean devoted to the

Nevada service"?

A. Yes, devoted to the Nevada service, I should

say.

Mr. JONES.— (Q.) The next question: Did you

make each and all of these inventories and appraise-

ments in duplicate, and if so, please state whether or

not the inventories and appraisements which you

have at your elbow there, and which we now produce

and exhibit to you, are the duplicate originals

thereof?

A. The appraisals were all written by typewriter,

and with the aid of carbon paper we secured five

copies at one writing. [194]

Q. Were those five copies all signed up, so as to

make them duplicate originals?

A. They were all signed.

A. By whom?
A. Either by Mr. Gillette or myself. The original

appraisals, that is, the two first ones, were signed by

Mr. Gillette personally; the third, the small ap-

praisal, I signed as his principal assistant.
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Q. Do these various inventories and appraise-

ments constitute and contain full, true and complete

inventories and appraisements of all of the prop-

erties of the Nevada-California Power Company

within the States of California and Nevada as of the

dates as which the same were dated ?

A. They contain the inventories and appraisements

of all the operative properties of these companies; I

don't know what there may have been in the way of

securities, properties of that nature.

Those dealt with the operative properties only,

and some very minor property, not productive prop-

erty, in the shape of lands, or one or two buildings.

Q. If the company owned stocks or bonds of other

companies, those are not included in these appraise-

ments? A. No.

Q. Are you able by means of these inventories

and appraisements, and your observation, experience

and investigation in connection therewith, to state

what was true cash value of all of the properties of

the Nevada-California Power Company within the

State of Nevada during the year 1914? A. Yes.

Q. Please state.

A. The full cash value of all the properties of the

iSTevada-CaLLfomia Power Company within the State

of Nevada on December 31, 1914, was $1,188,888.

[195]

Q. And what was the true cash value of all of the

properties of the Nevada-California Power Com-

pany within the State of California during the same

year, 1914?



The Nevada-California Power Company. 243

(Testimony of J. C. Black.)

A. On December 31, 1914, that value was

$4,975,450.

Q. How did those values compare with the values

of the same properties, as ascertained by the inven-

tories dated in March, 1914?

A. They were very similar.

Q. The differences, if any, were very small, is that

true?

A. The differences were small; there was a cer-

tain amount of depreciation in the intervening nine

months, and there were some slight changes in prop-

erty, but the total changes were small.

The COURT.—(Q.) What was the date of that?

A. That was between March 31, 1914, and Decem-

'Tber 31st of the same year. The figures which I gave

were of December 31st.

Mr. JONES.— (Q.) There were two inventories

made during 1914? A. There were.

Q. Extensions of the original appraisement made

in 1912, or at least made in connection with that, or

supplementing that is that not a fact ?

A. That is true.

The COURT.— (Q.) Were the March appraisals

larger than December

A. I believe it was; I can tell in a moment. Yes,

sir, the appraisal of March 31st exceeded that of

December 31st, by approximately $65,000. The dif-

ference was due principally to depreciation accruing

during that time.

Mr. JONES.— (Q.) Will you please state how

much of that difference was ascribable to the prop-
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erty situate in the State of Nevada *?

A. I cannot answer that question without doing

some figuring; it might take me an hour. [196]

Q. Can you give us an approximation, a reason-

ably close approximation?

The COURT.—I think you had better make that

calculation during the recess.

An adjournment is taken at 4:20 o'clock P. M.

until to-morrow, January 26th, 1917, at 10:00 o'clock

A. M.

Friday, January 26th, 1917.

Court convened, 10::00 o'clock A. M.

Mr. J. C. BLACK, resuming in direct examination^

testified as follows:

Mr. JONES.— (Q.) Mr. Black, just before ad-

journment yesterday, the question pending was this,

as I recollect: You had testified that there was a

difference of some $63,000 in the total values of the

properties of the N. C. P. Company in the two

States, of approximately $63,000, between the dates

of the inventories and appraisements of March and

December 31, 1914; the question pending was this:

You were asked what portion of this difference of

$63,000 was ascribable to the properties of the com-

pany within the State of Nevada ; can you state what

the portion ascribable to the properties that come

within the State of Nevada was ?

A. Yes, sir, $31,955 was ascribable to the proper-

ties within the State of Nevada.

Q. Will you please explain how it happens that so

large a portion of the total difference was thus as-
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cribable to the properties of the company within

the State of Nevada? [197]

A. There are two reasons for that, one is, that

depreciation on the property within Nevada is at a

much higher rate, on an average, than on property

within the State of California; that is, pole lines,

and overhead systems, frame buildings, and such,

depreciate much faster than the majority of the

equipment of the Power Company.

Q, Do you know how much more rapidly than, for

example, the concrete dams'?

A. Concrete or rock dams, or concrete buildings,

or even more rapidly than machinery, and such items.

Q. That is one reason?

A. That is one reason; a more important reason

is that there were some large reductions in property

within the State of Nevada during that period;

the most important one was in the materials and

supplies kept on hand ; a large lot of those were sold

during that period; there were other reductions

also ; but that was the heaviest.

Q. Can you state approximately how much of this

$31,000 was ascribalile to depreciation, and how much

to deductions from the property?

A. I can give you that roughly; there was about

$10,000 due to depreciation, leaving $21,900 as due

to net deductions. There were quite a good many

increases also.

Q. Net deductions? A. Net deductions.

Mr. THATCHER.— (Q.) That is, due to deprecia-

tion alone.
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A. About $10,000 due to depreciation alone, and

about $21,000 due to changes in the property, tak-

ing out some property ; and that, of course, was bal-

anced by putting in some other.

Mr. JONES.— (Q.) Now, it may be that this

question was covered by some of your testimony

yesterday, but I will ask it again: Can [198] you

give us the value of plant 5, devoted to the Nevada

service as of December 31, 1914?

A. Yes, sir; that value was $309,764; that is in-

cluding water rights, everything appurtenant to

plant 5.

Q. Another question, referring to the inventory

and appraisement of date December 31, 1912, the

Gillette inventory and appraisement of that date,

referred to in your testimony of yesterday

—

The COURT.— (Q.) Was this value, $309,764,

of date December 31, 1914? A. Yes, sir.

Mr. JONES.— (Q.) Referring to the Gillette in-

ventory and appraisement of date December 31,

1912, referred to in your testimony yesterday, I will

ask you this: Were you present at the hearing in

the rate-making case number U-44, before the

Nevada Public Service Commission ? A. Yes, sir.

Q. And while you were present was that same in-

ventory of date I have referred to, December 31,

1912, introduced in evidence in that hearing?

A. It was.

Q. Will you please explain the manner and method

in these various inventories by which you valued the
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water rights of the N. C. P. Company in the State

of California'?

A. The method used was that which is known as

the capitalized net profit method; it consists essen-

tially in capitalizing the net profits over and above

all operating expenses, and a fair return on physical

property, other than w^ater rights; the net profits

due from a wholesale business only ; that eliminates

both the expenses attached to what might be termed

a small retail business, the sale of power and light

to consumers, and the like, and also eliminates the

returns from that class of business ; it treats the pro-

duction of power on a wholesale basis only. [199]

Q. Power delivered where ?

A. Delivered at the substation.

Q. In what State?

A. Our calculation was made for all the plants

of the Nevada-California Power Company and the

Southern Sierras Power Company combined, be-

cause of the intimate manner in which they are con-

nected, and the fact that they are enabled to supply

as they choose to the distributing systems, one com-

pany or the other; we made our calculations on all

the plants taken together, and then segregated them

;

or, perhaps I had better say, that we treated the con-

ditions of all the plants together, and then calculated

each company itself under these conditions, taking

into account the expenses and the operation of each

of the other plants.

Q. And by that method did you arrive at the value

of $1,400,000, it may be four hundred and some odd
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thousand, I have forgotten—did you arrive by that

method at the value of $1,400,000 ascribable to the

value of the water rights of the N. C. P. Company
in California?

A. No, sir, the total value of the water rights of

the N. C. P. Company in California was estimated

at $2,017,000.

Q. And what did this $1,400,000 represent then ?

A. I presume that that represented the combined

rights of plants 2 and 4 of the Nevada-California

Power Company, and of plant 5 of the Southern

Sierras Power Company; I will check that figure,

Q. In other words, the representative value of the

water rights of the N. C. P. Company, devoted to

the Nevada service ; is that what I am to understand ?

A. I believe so; just allow me a moment, please,

to check that figure. I do not agree with your fig-

ure, Mr. Jones.

A. I have here the value of the water rights of

plant number 2 [200] $500,000; of plant number

4, $586:,00O; of plant number 5, $100,000, making a

total of $1,186,000, as the value of those water rights

which are being used for service in Nevada.

Q. I don't know whether you mentioned a valua-

tion of $1,400,000 in your testimony yesterday or not,

did you? A. I do not remember so doing.

Mr. THATCHER.—Except as to one of the plants

and the water rights combined.

A. I remember that figure, a figure of that nature,

but I don't remember now just what it covered.

Mr. THATCHER.—I think it was plant number
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3, together with water rights.

A. I presume that it is. The value of plant num-

ber 3, with its appurtenant water rights, is $1,423,-

253.

Mr. JONES.— (Q.) Then what do you say was the

value of the water rights of the N. C. P. Company

devoted to the Nevada use in 1914 ?

A. Of the Nevada-'California Power Company

only, or of the Nevada-California Power Company

and the Southern Sierras Power Company ?

Q. The value of the water rights of the N. C. P.

Company devoted to the Nevada service, includes,

as I understand it, the value of the water rights ap-

purtenant to plant 5, since that was devoted to the

Nevada service, but I may be wrong about that ; how

is that?

A. That is devoted to the Nevada service, but it

is not a water right which belongs to the Nevada-

California Power Company; but the sum total of

those rights devoted to the Nevada service was

$1,186,000.

Q. Very well. Did you arriving at these values,

or in testing these results, resort to any other method

or manner of estimating [201] the value of these

water rights, if so, what ?

A. We did. We made four calculations of the

water power right values of each of these plants ; the

calculation which we included in our results, and

which we considered to represent the fair value of

those water rights was, as I have stated, based upon

the capitalized net profit method, and the rate of net
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profit which we used in that case was ten per cent,

which we assumed to be a fair rate of return on such

water rights. Now, we also made a calculation at a

rate of eight per cent; that gives results quite sub-

stantially higher than those obtained by the ten per

cent method.

Mr. DIXON.—(Q.) What was that amount, if

you please %

A. As calculated at eight per cent ? Do you wish

it for the plants devoted to the Nevada use ?

Q. Yes.

A. The sum total of the water rights of plants

numbers 2, 4 and 5, as calculated by the capitalized

net profit method, on a basis of eight per cent return,

amounts to $2,363,000, or almost exactly twice that

based on a ten per cent return.

Mr. THATCHER.— ( Q. ) Aren 't you wrong about

that ? A. No, sir. Why do you say so ?

Mr. THATCHER.—I can't see how a capitalized

net between ten and eight would make the difference

;

in fact, there is a difference between ten and twelve

and a half.

A. It might take some time to explain that, but

the calculations are carried out correctly.

Mr. THATCHER.—All right, I may be wrong.

A. They were reviewed by Mr. Gillette after being

made by me, and I had an assistant check them also.

Now, in addition to these two calculations by the

capitalized net profit method, we made comparative

[202] calculations by the steam comparison

method, to which Mr. Poole referred yesterday in
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his testimony; we made those on an assumed rate

of fair return on the property of ten per cent, and

also on an assumed rate of fair return of eight per

cent ; as calculated by the steam comparison method

on a ten per cent fair return basis, the value of the

water rights of plants 2, 4 and 5, was $1,664,000;

the value of the water rights of the same plants as

calculated by the steam comparison method on an

assumed eight per cent fair return, was $2,319,000.

Mr. JONES.—That is all.

Cross-examination.

Mr. THATCHER.— (Q.) Are you sure of your

figures on the capitalized net at eight per cent?

A. Yes, sir.

Q. Of $2,363,000? A. Yes, sir.

Q. For instance, let me call your attention to the

fact, upon your steam comparison, capitalized at ten

per cent, you get $1,664,000, as against capitalized

net return at ten per cent of $1,186,000; but when

you capitalize at eight per cent on the steam com-

parison method, you get only $2,319,000, as against

eight per cent on the capitalized net of $2,363,000.

A. Yes, would you like an explanation of that?

Q. Yes.

A. Without going elaborately into the details of it,

I can say that we have the capitalized net profit

method, to consider return in two ways—I believe

I can make this clearer by following the method out

in detail to you. In using the capitalized net profit

method, we determine what the gross income of the

company is annually; from that we deduct the
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sum of operating expenses, [203;] maintenance

charges, depreciation, taxes, all other charges which

are of that nature, annual charges, and in addition

to that, we deduct a fair return estimated at this

percentage which we are using on the physical prop-

erty.

Q. On the physical property ?

A. Yes ; in using the ten per cent fair return, we

figure ten per cent on the physical property, and

add it to these operating and other charges, and de-

duct from the company's gross income.

Q. Let me see if we can't make that clearer at this

point: You take the gross revenue of the corpora-

tion

—

A. (Intg.) Pardon me, that is not absolute gross.

Q. From operating ?

A. From assumed wholesale operation
;
you see w^e

eliminate the retail business.

Q. From assumed wholesale operation, and from

that you deduct all proper charges for operating

expenses; in addition to that you deduct a fair re-

turn of interest upon the physical property invested

in the manufacturing plant, or anything connected

with it ; is that correct ?

A. With the exception that I would say we deduct

a fair return of interest and profit ; the ten per cent

includes interest and a reasonable profit on the in-

vestment.

Q. Interest and a reasonable profit?

A. Yes; what we consider to be such.

Q. And the difference that is left is the factor
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which is used in capitalizing for the purpose of ar-

riving at water right value ?

A. The difference which is left is the annual profit

due to the use of the water right, and we capitalize

that at whatever our assumed rate of fair return is,

such capitalized sum being the value [204] of the

water power rights ; now you can see that the change

in

—

Q. (Intg.) I see the difference.

A. You see how that affects it in two ways ; in the

steam comparison method it affects the calculation

in only one point, in a total fair return on physical

property, not otherwise.

Q. In the capitalized net the deduction is less from

the gross proceeds, therefore, you have a greater

amount to capitalize afterwards.

A. Yes, sir; and you are capitalizing at a lower

rate of interest, so it builds it up very rapidly.

Q. I see the difference. Both of these methods

have a direct relation to the use value of the prop-

erty, have they not ? A. Yes, sir.

Q. And it is really the use value of the property

which tests and determines the value of the thing

itself?

A. Absolutely ; if there was no use for it, it would

have no value.

Q. Have no value at all ? A. No.

Q. Further than scrap, or water running by.

A. The water rights would be worthless.

Q. Would you consider that that would be a fair

method of testing the value of these water rights for
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the purpose of condemnation and sale ?

A. Yes, sir.

Q. And you consider in this particular instance,

with reference to this particular class of property,

that it is its earning capacity that practically gives

it its value ?

A. I think it is the earning capacity of any prop-

erty which gives it value.

Q. The earning capacity of any property which

gives it value ? A. Yes. [205]

Q. In fixing the valuation of the line or property

of the Nevada-'California Power Company within

the State of Nevada, what elements did you take into

consideration *?

A. That was calculated as a cost of reproduction,

less depreciation ; that is, we estimated what the cost

of producing that property was, what the reasonable

cost of building it in the first place was; from that

we deducted accrued depreciation, and the remainder

is the value of the property as of the date of ap-

praisal.

Q. In other words, you took practically the physi-

cal valuation of the property itself, plus such over-

head expenses as were necessary, and the construc-

tion of it, less a fair depreciation, to represent the

condition of the property at that time?

A. Yes, sir.

Q. Is that correct % A. That is correct.

Q. Did you add nothing to it for its use value?

A. Nothing whatever.

Q. Did you take into consideration the fact that
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this line supplies a community or communities, and

produces a large net revenue?

A. Yes, sir—pardon me, in replying to that ques-

tion, I would say that we took that into consideration

in the determination of our value of water rights,

that you refer to, specifically to the property in

Nevada.

Q. Did you take it into consideration in figuring

the value of the water rights ? A. We did.

Q. Did you take it into consideration in estimat-

ing the value of the line serving these communities in

Nevada %

A. In one way only; that is, if the line had been

built, and there had subsequent to that time come a

condition whereby there [206] was no more use

for it, the depreciation of it would have been com-

plete, except for whatver scrap value it might have

had ; so the element of use is to be considered there.

Q. You took the element of use into consideration

so far as it might represent a future depreciation ?

A. I don't understand your question.

Q. Well, maybe I don't understand your answer.

Did you take the use value into consideration, in so

far as it might represent a future depreciation by

reason of the camps going down; is that what you

meant by the answer before that ?

A. No, I meant that there must be a use for the

lines, or they would be completely depreciated.

Q. Completely depreciated ?

A, If the use had vanished, if there were no longer

any use, there would be no longer any value to the
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lines except the scrap value.

Q. In other words, you estimated it was worth

value, physical valuation, by reason of the fact it

was in actual use ? A. Yes.

Q. But you gave it no other use value by reason

of its earning capacity, or the amount of revenue that

comes in by the use of that line ?

A. No, I could not see it was applicable to the

transmission line.

Q. How do you distinguish between the transmis-

sion line with reference to the use value, and the

water rights you have computed by use value?

A. The water rights enable the company to pro-

duce this power for sale; the power can be sold at

either one point or another, and we have used what

we call the use value method, or which we have em-

ployed as the use value method, in calculating the

water rights [207] because we consider it a rea-

sonable and satisfactory method of computing it; I

would not say that there might not be other methods,

in fact, I have other methods in mind which I con-

sider fair.

Q. Water rights are valuable for manufacturing

product I A. They are.

Q. iSo far it has use value ; and the power line is

valuable for the purpose of distributing the pro-

duct, is it not? A. Yes.

Q. And one is as essential to profitable business

as the other? A. Yes, sir.

Q. Oan you give any justification for the fact that

you use purely physical valuation for the power



The Nevada-California Power Company. 257

(Testimony of J. C. Black.)

line, and use a use value in the estimation of the

value of water-rights?'

A. They are two totally different things; the

power line returns a fair return on whatever the

Public Service Commission allows it; it, in itself,

must earn on its reasonable cost a certain return;

that is all on which the power line is entitled to make

earnings; the power plants also similarly earn a

certain rate of return upon their reasonable cost;

in addition to that the water rights are entitled to

a reasonable return upon their value.

Q. And anything beyond that is capitalized net.

Well, would you consider that $450,000 is a reason-

able return on a power line of the value of

$1,200,000?

A. $450,000 on a power line of $1,200,000, 1 believe

you said?

Q. Yes, sir.

A. If there were nothing but power line involved

in obtaining that return, I should say that the re-

turn would be excessive, but there is much else in-

volved.

Q. I know. Now, in arriving at the value of this

power line [208] within the State of Nevada, in

making your calculations you had in mind the re-

production value of the property, less depreciation?

A. Yes, sir.

Q. You didn't have in mind in making that cal-

culation the value of that piece of property or power

line for the purposes of condemnation and sale, did

you? A. No, sir.
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Q. Now, Mr. Black, yoii testified that the depre-

ciation of this line amounted for the year 1914

—

was that for the year, or from March to December,

that $10,000?

A. That was for nine months of the year 1914;

that is a rather rough figure ; it may be within two

or three thousand dollars either way of it.

Q. Well, for the year it would be about thirteen

or fourteen thousand dollars?

A. Yes, something of that sort.

<^. Would you consider that was a fair, average

depreciation of that line?

A. Yes, sir, that is what we usually estimate.

Q. And that would be either period, a period im-

mediately preceding or immediately afterward?

A. In that connection I should say that that esti-

mate of depreciation covers more, of course, than

the transmission line; it covers all the property

within the State of Nevada.

Q. That is what I mean, all property within the

State of Nevada? A. Yes, sir.

Q. Is that mere physical depreciation ?

A. No, sir, it is partly functional depreciation.

Q. Will you explain what you mean by functional

depreciation ?

A. The depreciation which does not result from

physical wear and tear and the action of the ele-

ments, is termed functional depreciation ; it includes

obsolescence of equipment; Mr. Poole yesterday

[209] referred to the fact that the Company's

transformers in Nevada are somewhat out of date;
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they have, therefore, depreciated to that extent, no

matter how good physical condition they may be in.

Q. Is that the only element'? Did you take any-

thing for return on the investment I*

A. It takes nothing whatever for return of in-

vestment. Functional depreciation, however, does

often include other elements ; I do not recall at this

moment whether we considered them in the case

of the property in Nevada.

Q. That is the only depreciation included there;

you haven't taken anything for the return of the

investment %

A. No, sir, we never mix return on investment

with depreciation.

Q. Well, I mean not return on investment, but

rather return of investment.

A. Amortization investment?

Q. Yes.

A. If you wiU allow me to look at my figures

here, I can tell you whether any allowance was

made for anything other than obsolescence of equip-

ment.

Mr. DIXON.—If your Honor please, may this

witness be interrupted for a moment, for the pur-

pose of putting another witness on the stand to suit

his convenience. I am only going to ask him one

question.

Mr. THATCHER.—Certainly. [210]
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Testimony of E. B. Yerington, for Plaintiff.

Mr. E. B. YERINGTON, called as a witness in

behalf of the plaintiff, after being sworn, testified

as follows:

Direct Examination by Mr. DIXON.
Mr. DIXON.—I will also ask your Honor to per-

mit me to interrogate this witness.

(Q.) State your namef A. E. B. Yerington.

Q. What is your occupation, Mr. Yerington?

A. I am the secretary and general freight and pas-

senger agent of the Virginia and Truckee Railway.

Q. Connected with the financial institution?

A. Yes.

Q. How long have you resided in Nevada, Mr.

Yerington? A. Since the first day of June, 1863.

Q. Mr. Yerington, the legal rate of interest in this

State is seven per cent, I am not referring to that,

I want to ask you if you know what the ordinary

rate of interest in Nevada is in ordinary business

transactions, and if so, what it is?

A. I consider it eight per cent.

Mr. DIXON.—That is all.

Oross-examination.

Mr. THATCHER.— (Q.) Eight per cent on

what kind of loans, Mr. Yerington?

A. Well, in the last four or five years, I have

found it necessary to make loans personally, and for

companies with which I am connected, running

from amounts, say from two hundred and fifty up

to $2,5'0O.
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Q. From two hundred and fifty up as high as

what?

A. $2,500; and those loans have invariably car-

ried a rate of eight per cent interest. [211]

Q. What was the length of those loans usually?

A. Well, they were supposed to be time loans;

that is, mostly all of them were thir-ty days after

date.

Q. They were short time loans ?

A. Short time loans.

Q. Is that the extent of your information on

which you base your testimony? A. Yes.

Q. Do you know what the current rates of interest

in this commimity on municipal bonds are?

Mr. DIXON.—If your Honor please, I object to

that, because it is evident the gentleman on the other

side don't understand why I am asking these ques-

tions. I am not asking it in reference to any bonds

;

I am asking it in connection with our bills that we

get from our customers; they are thirty days; this

has nothing to do with any bonds.

Mr. THATCHER.—You must not discount my
intelligence. Judge Dixon.

The COURT.—I wiU allow the question.

(The reporter reads the question.)

Mr. THATCHER.— (Q.) Or county loans, or

anything of that nature ?

A. Well, I don't know that I could answer that

question definitely, but I am imder the impression

that the bonds in this county are six per cent, such

bonds as they have issued in the past.
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Q. Do you know what the general rate of interest

is for the sale of county bonds throughout the State

of Nevada at the present time?

A. No, I don't know anything about the bonds.

Q. Do you know at what rate they are selling?

A. No.

Mr. DIXON.—I have no objection to its going in,

but I want it in the record that we object to this

line of interrogation for the reason that the reason-

able return to which this company is entitled for

rendering a service to the people of Nevada is not

to be [212] measured by bond rates, municipal

or otherwise.

Mr. THATCHER.— (Q.) Do you know what the

usual or current rate of interest is throughout the

State of Nevada, or this section of the State of Na-

vada, upon long time loans with good security ?

A. Well, I can't—

Q. (Ing.) Do you know?

A. I don't think I can answer that, because I

have never had any dealings under these conditions.

Mr. THATCHER.—That is all.

Testimony of J. C. Black, for Plaintiff (Resumed).

Mr. J. C. BLACK, resuming the witness-stand,

testifies as follows:

WITNESS.—I find on further inspection that

there is perhaps a third, I should say from a quar-

ter to a third, of all the depreciation estimated for

the State of Nevada, which is due to the fact that

we assiune that the property will eventually pass
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out of service for one reason or another. It may be

because it will be superseded, in which case the

depreciation is of the nature of obsolescence; or it

may be that the business which it is serving will

disappear, in which case the depreciation is due to

loss of business. From a quarter to a third of the

total depreciation in Nevada is due to depreciation

of that character.

Mr. THATCHER.—(Q.) That very thing was

taken into consideration to some extent at least, in

your figures on depreciation? A. Yes.

The COURT.—That covers the property you

have in Nevada. You have assumed the time will

come when all your property will cease to be use-

ful? [213]

A. No, your Honor, not just that, but we have

assumed that some of it will. Of course an accurate

estimate of that sort is impossible, because we can-

not see just what the future will bring forth, but

judging from the past history of electric corpora-

tions, we know there will be changes ; we know there

is little likelihood that a transmission line which is

good today will really be thoroughly suitable fifty

years from now ; there may be such radical changes

in that time we will not want it at all, even though

the wire will be in good shape. In addition to that,

we know, in all probability, there will be changes

in the market, and that property which is located in

one place will cease to have a service value as for

example that at Rhyolite did.

Q. What length of time did you assume in mak-
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ing that calculation as the life of your plant—prop-

erty and plant?

A. The lengths of life vary greatly; my tables

show the two classes of depreciation, actual and

functional.

Q. Well, neither of these would he functional,

would if? This I am alluding to here is not func-

tional; that is because your property has to move

elsewhere; would you call that functional"?

A. I should call it functional depreciation.

Q. You would call the depreciation that resulted

to your Company from the going down of the camp

of Rhyolite, a functional depreciation ?

A. Yes, sir.

Q. Then, if the mines in Goldfield and Tonopah

closed, the loss that your plant suffers is a functional

depreciation? A. Yes, sir.

Q. What length of time did you assume as the

life of your property in Southern Nevada ?

A. We assumed different rates for different

classes of property; [214] for the transmission

lines we assumed thirty years as the functional life.

Now the poles, of course, have a less life than that;

they have a physical life of approximately thirteen

years ; but the wire and the insulators do not deteri-

orate physically at the same rate, and we assume

they would be useful for thirty years. To make it

clear, though, that assumption is in the very nature

of things, rough ; we are simply using our best judg-

ment that the property will lose its value from one

cause or another within that time.
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Q. Now, in Northern California, for lines would

you assume a life of thirteen years and thirty years ?

A. I am not a Californian; I am not sure just

how you use the term "Northern California" ; would

that include San Francisco and that territory?

Q. No, just simply take the northern part of the

State; would you assume the life of your transmis-

sion lines, poles, and wires there would be longer

or shorter than you have fixed the figures here for

Nevada ?

A. Presumably it would be longer, unless you go

into the extreme northern part of the State, where

conditions are rather uncertain; but the difference

again, is not accurately determinable, and the same

causes which would render our lines in this State

obsolescent, would operate to render lines in Cali-

fornia obsolescent ; that is, improvements in the art,

which we must anticipate, would produce that re-

sult ; but when it comes to changes in the market, the

life of the California property should be longer.

Q. Well, then, you assume that your market here

will last at least thirteen years, do you, or thirty

years'? [215]

A. No, sir, we have not assumed that, but we have

based our calculations on the assumption that there

would be some use for those poles ; now if Tonopah

and Goldfield, and other camps which are now oper-

ating, pass out of existence, there is at least a chance

that some further use will develop for those lines;

there may be new camps open, or there may be a

possibility of agricultural pumping, or something else
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of which we have no knowledge now. You see the

whole thing is largely a matter of speculation as to

what may happen; we can't say.

Mr. JONES.—May I ask one question now be-

fore I forget it ?

Mr. THATCHER.—Certainly.

Mr. JONES.— (Q.) Mr. Black, are you now, or

have you ever been in the employ of the Nevada-

California Power Company; I mean, you are called

as a witness now for that company, but aside from

that are you now, or have you ever been in the em-

ploy of the Nevada-California Power Company?
A. Never in any capacity except as an appraiser.

Q. In doing your work as an appraisal engineer,

for whom were you working?

A. I got my money from the Nevada-California

Power Company ; I was under Mr. Gillette.

Mr. JONES.—Mr. Black was referred to yester-

day by some one as our engineer, and I thought I

would just make it clear to the Court that Mr. Black

has never been in the employ of the Nevada-Cali-

fornia Power Company as its engineer, or on its

staff; that is all.

WITNESS.—I should like to say my profession

is that of an independent engineer, and I consider

myself employed by any one who wants my services

;

but I am not permanently attached to any com-

pany, and never have been. [216]

Q. In making this appraisal you were employed

by Mr. Gillette, were you not? A. Yes.

V Q. And didn't you act as his assistant, or were
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you employed by Mm; I don't know what the fact

is, but I assume you were employed by Mr. Gillette,

is that so?

A. It was at Mr. Gillette's direction that I was

brought to the offices of the Nevada-California

Power Company; it was entirely under his super-

vision and with his authority; I never heard of the

Nevada-California Power Company until he sent me
there.

Mr. JONES.—That is all I wish to ask at this

time.

Cross-examination.

Mr. THATCHER.— (Q.) You said you found a

depreciation of approximately $65,000 in nine

months for the year 1914, on the properties devoted

to Nevada service?

A. No, sir, I did not say that.

Q. Am I mistaken?

A. You are mistaken. The net reduction in value

for the last nine months of the year 1913 on prop-

erty within the State of Nevada, was $31,955, of

which approximately $10,000 was depreciation, and

$21,000 and something, was due to the elimination

of property.

Q. No, I don't think you got my question. I said

you testified that there had been a depreciation of

approximately $65,000 in nine months for the year

1914, of property devoted to Nevada service.

A. Oh, devoted to Nevada service

!

Q. Is that correct?

A. Partially ; the $65,000, or thereabouts, to which
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you refer, included depreciation and elminations of

property.

Q. How much of that was depreciation*? [217]

A. Somewhere in the neighborhood of $40,000;

it would be quite a task to compute the exact sum.

Q. About $40,000 represented depreciation during

that period of nine months? A. Yes, sir.

Q. Would you say from your examination that

would probably carry on as a fair depreciation for

that current period of two or three years immedi-

ately surrounding it—from your examinations and

your inventories, and your knowledge of the plant

and its operations; it would be about fifty-three to

fifty-five thousand dollars a year?

A. Yes, sir, I think that is about fair.

Q. About fair during that period?

A. Pardon me, if I might supplement my last an-

swer, I should say that that was what we considered

fair, although subsequent to that there has been the

elimination of the Rhyolite mine ; of course this was

in the year 1916.

Q. In 1914?

A. 1916, that is the year the Rhyolite mine was

eliminated, and that brought a heavy depreciation

there which we had not anticipated; it came faster

than we had thought.

Q. But the fifty-three to fifty-five thousand dol-

lars would be the normal depreciation?

A. Yes, that represented what we considered, to

the best of our judgment, was a fair annual depre-

ciation.
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Q. Do you know anything about the business con-

ditions of Rhyolite and the general situation with

reference to that? A. Yes.

Q. While that came as one jolt, as a matter of

fact, it was practically depreciated or discounted,

the idea that it would be discontinued, for some

years past, was it not? [218]

A. Yes, it was evident that it probably would never

earn very much more money.

Q. As a matter of fact, running back practically

to 1910 or 1911, and further back than that, it must

have been pretty well in the mind of the company

it would never be a profitable business ?

A. The conditions were such they never would

have built it, but seeing it was in existence, they

could better afford to maintain it, and do such busi-

ness as was available.

Q. Now, of this depreciation how much of it was

physical and how much of it could you lay to either

functional or amortization—divided into functional,

amortization and physical depreciation?

A. In five or ten minutes I can make a separation

between physical depreciation and functional depre-

ciation; but to divide the functional into amortiza-

tion and obsolescence, if we take those two divisions

as a broad basis of division, that would take some

time ; it might take me a half a day or more to make

that calculation.

Q. The functional as you are now using it

throughout your testimony, does include amortiza-

tion to some extent ?
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A. It includes a portion of amortization.

Q. You would not say it was all?

A. No, probably less than a half or a third of it.

Q. Would you just divide the two between physical

and functional then. I am through now, and you

can figure that out. Oh, there is one more question.

Do you know from any investigations which you have

made yourself, what the current rate of interest,

current return or interest on money is, in Bishop,

or in that part of California? A. No, sir. [219]

Q. Then your statement is purely arbitrary, is it?

A. Oh, no.

Q. Well, upon what is it based ?

A. It is based upon a reasonable return for money

invested in a paying business ; the money is not in-

vested in a business which is exclusively at Bishop;

the power is generated at Bishop.

Q. Do you know what the current return on money

is generally throughout Nevada and California,

what is considered a fair reasonable return?

A. Only by hearsay.

Mr. DIXON.—I can give you that.

Mr. THATCHER.—I know, but he has used cer-

tain figures here, and I want to know what he knows

about it.

Q. Why did you use the two figures of ten and

eight per cent ?

A. We used the eight per cent figure merely for

comparative purposes; because we know there are a

great many people who consider that eight per cent

is a fair return to a public utility. I was present
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at a case in the State of Washington, specifically, the

case of the Everett Railway Light and Water Com-

pany before the Public Service Commission of Wash-

ington, and at that hearing testimony was introduced

by three, and I think possibly four, bankers and pro-

moters to show what they considered a fair rate of

return on investments in public utilities; they were

asked, as near as I can remember, what rate of return

they would demand on their money if they were in-

vesting in public utilities ; all of them testified to ten

per cent. I know of other cases of the same sort,

from reading, where ten per cent has been about the

rate that was stated to be fair as a return on such

investments; but this case at Everett was the only

one where I heard the testimony given. [220]

Q. Well, you don't know what a fair and reason-

able return, or the general and current rates of in-

terest are on long time loans, with good security,

without regard to public utilities, as a general

proposition, throughout the States of Nevada and

California, do you?

A. I know it is a matter of current report that

they range around seven per cent for bonds.

Q. Don't you think it probably runs considerably

lower than that, and that six per cent would be

nearer ?

A. I don't know; I know I have one small bond

of my own which is paying me almost seven per cent,

about 6.9.

Mr. THATCHER.—I think that is all.

The COURT.—^Mr. Black, I wish you would give
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me the figures hy which you have calculated the

value of the water right ; I want your gross returns,

and I want the amount of the deductions which you

make.

A. As I explained, the calculations were made for

all the plants on Bishop Creek; now I made the se-

gregation of annual return on the basis of plant

capacities, and here it is : It brings to plant 2, a gross

income of $288,859; plant number 3, $367,000, and so

on for the lot.

Q. Well, the total there was $1,158,270?

A, Yes; now that figure is not the gross return

of the company for any specific year ; it is what we

have estimated as a fair annual return, which may
be expected to continue over a reasonable period.

Q. Well, what is the length of that reasonable

period?

A. We assume that it would be very nearly per-

petual; if the [221] business ceases in Nevada it

will be developed elsewhere, so that the company

would still be able to earn that approximately.

Q. This would be the annual gross income ?

A. That would be the annual income of those five

plants.

Q. That is not exactly what I want. As I under-

stand it, you find the gross income of the plants de-

voted to the Nevada service, then from that you de-

duct the operating expenses, you deduct an annuity,

and then you deduct a return on the value of the

property of eight per cent ?

A. I understood you to say that we first took the



The Nevada-California Power Company. 273

(Testimony of J. C. Black.)

gross earnings of the plant devoted to Nevada ser-

vice.

Q. That is the way I understood it.

A. That is not strictly what we did.

Q. Perhaps you had better prepare the calculation,

and give it to me later. I want to see the figures

from which you obtain this result of $2,365.000 ; and

also the calculation by which you obtain the result

$1,423,263. That is the capitalized value of the

plant at eight per cent, $2,363,000; then you had

$1,423,000; then you gave $1,186,000 as the value of

the water rights used in serving Nevada.

Mr. THATCHER.—That is on a ten per cent

basis.

The COURT.—^Now, I want the figuring in detail,

so I can understand it.

A. Yes, sir ; I will prepare that for you, and have

it this afternoon, if you wish it at that time.

The COURT.—It seems to me with reference to

that method that it leads to this : If the profits of the

business are large, the entire increase in the value is

given to the water rights ; and, on [222] the other

hand, if the profits are small, the depreciation in the

value also falls on the water rights—the value of

your property remains practically constant, is not

that true ? A. Yes, sir, that is true.

Q. Well, is there any method that is used by en-

gineers to determine the relative value of water

rights under such conditions as these %

A. Yes, there is the steam comparison method,

which we have exhibited here, and which gives re-
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suits somewhat higher than the capitalized net profit

method that we used.

Q. Does not that lead to practically the same re-

sult, that the decrease in the profits reflects an in-

crease in the value, not of the property as a whole,

but simply of the water rights? A. No, sir.

Q. I wish you would follow that out in detail, also

make a calculation there, so I can understand it.

A. There is a third method which I should like

to mention, the one which I personally place on a par

with the capitalized net profit method, and that is

referred to some times as the next cheapest source

of power method.

Mr. THATCHER.—Give that again.

A. The next cheapest source of power method; it

assumes that the capitalized saving in the cost of

producing power hy the water right which is being

valued, over whatever the next cheapest method of

producing the same amount of power would be

—

Q. (Intg.) That is the same principle as the

steam method*?

A. It is broader than the steam comparison

method, for it allows in computation your next

cheapest plant, it may be a water right [223] de-

velopment ; it may not be so good as the water right

you are using, yet it may be cheaper to develop that

water right than it would be steam ; or you may have

oil, or some other source of power.

Recess for five minutes.

The COURT.—You may call your next witness.

/ Mr. JONES.—May it please the Court, the plain-
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tiff now offers in evidence each and all of the Gil-

lette inventories and appraisements referred to bv

Mr. Black in his testimony, beginning with the in-

ventory and appraisement of date December 21, 1912,

which is in one volume, and which we ask to have

marked as Plaintiff's Exhibit "D."
Mr. THATCHER.—We object, if the Court

please, on the ground it is incompetent, irrelevant

and immaterial ; that the facts with reference to full

cash value have already been testified to by at least

two witnesses for the plaintiff; that it is merely

cumulative, absolutely incumbering the record, and

making it practically impossible for us, one side or

the other, to take an appeal, in the event of a deci-

sion by your Honor. They are no longer competent

or relevant in the action, every fact in reference to

them has been testified to.

Mr. JONES.—In that connection we will say this

:

We have no desire whatever to embarrass the de-

fendants, or unnecessarily incumber the record, and,

furthermore, these inventories and appraisements

are offered with this idea in view : We have the tes-

timony of Mr. Black that these are full, true and cor-

rect inventories, and in the absence of the inven-

tories in evidence, it seems to me we would be obliged

to go through them, and prove the value of each item

separately. And another thing we had in \T,ew was

that they [224] might be at the disposal of the

•Court for whatever disposition the Court might wish

to make of them.

Mr. THATCHER.—I object on the further
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ground there is no dispute as to the facts, as far as

I have seen; there may be some as to conclusions,

hut we have not disputed any of the items of ap-

praisal.

The 'COURT.—Well, do you admit the values as

they allege them?

Mr. THATCHER.—Not as they allege them in the

complaint. I don't think there is any particular

dispute as to the physical valuations ; there is no con-

troversy on that; there may be a controversy as to

the water rights, but we have all the figures before

us, and contest the sufficiency of that.

The COURT.—It seems to me it would be better

for you to stipulate on those matters, and eliminate

a lot of this testimony, if possible. As I under-

stand. General Thatcher does not object to the sub-

stance of the books, but he objects on the ground it

will make a record which will prohibit an appeal.

Mr. DIXON.—We want to aid him, and I would

suggest this, that we make the offer now, and your

Honor defer ruling until after recess, and see if we

cannot agree.

Mr. THATCHER.—I am willing to stipulate that

the testimony of Mr. Black and Mr. Poole is borne

out by the appraisals, anything they have said about

the appraisals is in the appraisals; that they have

testified substantially to the facts, matters and

things contained in the appraisals.

Mr. DIXON.—We want a different stipulation

from that.

(Discussion.)
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The COURT.—I think I had better adopt Judge

Dixon's suggestion, and reserve my ruling; that will

give you an opportunity to decide what you want to

do, otherwise I shall probably let that [225] tes-

timony in.

Mr. THATCHER.—Very well, I can reserve the

right to move to strike, or take any action.

The COURT.—I think any matter of that kind,

which explains the results reached by the expert, is

proper to be in evidence ; and if my decision is called

for in matters of dispute as to what the real values

are, I think I shall want those appraisals.

Mr. THATCHER.--Of course, at the conclusion

of our case you can tell better whether they are neces-

sary in the record.

The COURT.—You may offer them now, and I

will reserve my ruling.

Mr. JONES.—We have offered the appraisal of

date December 31, 1912, which we ask to have marked

Plaintiff's Exhibit "D"; it is in one volume, con-

taining 383 pages. Plaintiff next offers the Gillette

inventory and appraisement of date March 31, 1914,

referred to by Mr. Black in his testimony, which is

in two volumes, one and two, volume one containing

119 pages, besides maps, and so forth; volume two

containing 378 pages, and ask that it be marked

Plaintiff's Exhibit '^E."

Mr. THATCHER.—I make the same objection;

and T would like to add to my objection the further

objection that all of the reports are hearsay.
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The COUET.—I understood that Mr. Black made

these.

Mr. DIXON.—Yes, sir, he so testified.

The COURT.—Did he identify these as the inven-

tories which he actually made under the direction

of Mr. Gillette'?

Mr. JONES.—My understanding is, I referred to

the books at his elbow, and he so testified. It will

he stipulated, will it not, that these are the inren-

tories and appraisements referred to by [226]

Mr. Black in his testimony.

Mr. THATCHER.—I will admit they are prop-

erly identified; but I can't tell what is in these ap-

praisements at this time; I might be able to strike

practically all of them out, and I just want to reserve

that objection, subject to your Honor's ruling,

which we can discuss later.

Mr. JONES.—This inventory of March 31, 1914,

I will ask to have marked Plaintiff's Exhibits "E"
and ''E-1," being two volumes. The plaintiff next

offers the supplemental appraisal report of Mr.

Gillette of date December 31, 1914, referred to by Mr.

Black in his testimony, and which we ask to have

marked Plaintiff's Exhibit "F."

Testimony of A. S. Cooper, for Plaintiff.

Mr. A. S. COOPER, called as a witness on behalf

of the plaintiff, after being sworn, testified as fol-

lows:

Direct Examination by Mr. JONES.
Q. Mr. Cooper, will you please state your name,

your residence and your occupation.
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A. My name is Albert S. Cooper ; I reside at River-

side, California ; my occupation is assistant treasurer

of the Nevada-California Power Company.

Q. How long have you been in the employ of the

Nevada-California Power Company?
A. Since February, 1907.

Q. At that time where were you located?

A. I went to Tonopah, and we had our offices there,

as I recall it, for about three months, after which

we moved to Goldfield, and were there about four

years and nine months.

Q. You lived there during that time?

A. I lived there during that time. [227]

Q. Have you served the N. C. P. Company as as-

sistant treasurer during all of the time you have been

in its employ, or did you serve in some other capacity

during that time ?

A. The first three years I was in the accounting

depaiiment, and as assistant auditor part of the

time; for nearly seven years I have been assistant

treasurer.

Q. During the time you have been in the employ-

ment of the company has it been a part of your duty

to make settlements with the treasurers of Nye and

Esmeralda counties with respect to the taxes as-

sessed against the Nevada-California Power Com-

pany? A. It has.

Q. x\nd you have become familiar, have you, dur-

ing the course of your employment in this connection

with the method of taxing and apportionment of

taxes of the N. C. P. Company as between those
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counties in this State ? A. I have.

Q. Assuming, Mr. Cooper, that the taxes properly

payable by the Nevada-California Power Company

on its properties within the State of Nevada for the

year 1914 amount to the sum of $17,703.85, as alleged

in its complaints in these two actions, A-31 and

A-32, now pending before this court ; can you state

to the Court the portions of that total sum properly

apportionable as between the counties of Nye and

Esmeralda for that year 1914 ?

A. I can.

Q. Please do so.

A. The portion for Nye County would be $6,321.-

25 ; for Esmeralda County, $11,382.60.

The COURT.—Is that different from the amount

in the complaint?

Mr. JONES.—Not a particle; those are the

amounts stated in the complaint. General Thatcher,

will it be stipulated that the plaintiff has brought into

court, and deposited with the clerk of this court,

these amounts just testified to for the counties of Nye

and Esmeralda, and that under stipulation entered

into, tJwse [228]

Mr. THATCHER.—Yes; the stipulation likewise

setting forth it is without waiver of any legal right

to sue for on behalf of the State, or to contend for on

behalf of the defendant, without regard to waiver of

any cause of action existing in favor of the State or

the county, or defenses existing in favor of the plain-

tiff in these actions.

Mr. JONES.—(Q.) Mr. Cooper, will you please
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state the gross earnings and the operating expenses,

including taxes and depreciation, and also the net

operating profits of the Nevada-California Power
Company for the years 1914, 1915 and 1916 %

A. In that connection, before giving any figures,

I will say that the fiscal year of the Company is the

same as the calendar year.

Q. The fiscal year of the N. C. P. Company ?

A. Of the N. C. P. Company; therefore the figures

for 1914 will not agree with any figures heretofore

mentioned in the testimony.

Mr. THATCHER.—Your reason for that is that

the fiscal year for the Company differs from the

fiscal year required for reports to the Nevada Public

Service Commission?

A. Yes; the 1914 report mentioned by Mr.

Shaughnessy included six months of 1913, which to

offset in our fiscal year was in the last six months of

1914; for that reason there is a difference in the

figures.

Mr. JONES.—(Q.) In other words, the returns

referred to by Mr. Shaughnessy were the returns re-

ported by the N. C. P. Company to the Nevada Pub-

lic Service Commission for the year ending Jime 30,

1914?

A. With one exception; as I recall the testimony

from being present, Mr. Shaughnessy didn't give the

figures of the return; the return as made by the

Company only claimed a deduction of $150,000

[229] for depreciation, while he allowed $200,000;

the net earnings of the Company as reported were
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$50,000 more than he stated in his figures. For the

year 1914 the gross earnings from operations were

$968,288.45; the operating expenses $515,986.63; the

net operating profit $452,391.82. For the year 1915

the gross revenue was $899,562.75; operating ex-

penses $532,009.22; net operating earnings $367,

553.53. I can not give you the figures for 1916, for

the reason that when I left Riverside the books of

the Company were not closed, and I could not arrive

at the figures for the year. The reports which were

prepared month by month for the benefit of the

stockholders and directors, showed a falling off of

revenue around $9,000 a month, the gross, but I

can't say as to the net. There are certain features

•entering into the operating expenses, such as re-

pairs, that vary from year to year, and it might be

a little greater, and might be a little less, correspond-

ingly, than previous years.

Q. Mr. Cooper, these gross earnings for each of

these years that you have given, include, do they,

earnings from all sources %

A. That is total gross operating earnings.

Q. Include earnings from sales of power in both

States; and do they include statements from ac-

counts ?

A. They do not; those are not operating earnings.

Q. Are these figures you have given us operating

earnings only? A. Operating earnings only.

Q. From the sale of power in the two States ?

A. Yes.

Mr. JOKES.—That is all.
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The COURT.—Didn't that question require the

taxes ?

Mr. JONES.—^Including taxes and depreciation; I

asked for operating expenses, including taxes and
depreciation. [230]

A. I gave the total amount; I didn't have the

segregation of it.

The COURT.—(Q.) That is included in operating

expenses? A. Yes, sir.

Q. Depreciation is included in that also %

A. Yes, sir.

Cross-examination.

Mr. THATCHER.—(Q.) Mr. Cooper, you say

that the gross operating revenue for the year 1914

was $968,288—I am leaving off the cents right along;

and for the year 1915, $899,562. Did you give the

year 1916? A. No.

Q. Do you know what the gross operating

—

A. (Intg.) The gross revenue, as I recall it, was

about $110,000; less than 1915.

Q. That would be $789,000?

A. I have not the exact figures; it is about $110,-

000 decrease.

Q. Those gross operating revenues which you

have just given, were they for all California and

Nevada business?

A. They were the entire expenses—oh, earnings?

That was the entire operating earnings of the Com-

pany.

Q. Operating earnings? A. Yes.



284 Nathaniel K. Franklin et al. vs.

(Testimony of A. S. Cooper.)

Q. What other earnings were there during the

year 1914?

A. The only other earnings that I recall were the

interest on securities owned, and open accounts.

Q. How much would that amount to in round

numbers? A. I don't recall the exact amount.

Q. Was it a large amount ?

A. I don't think it would be much over $50,000.

Q. And in 1915, what would that be?

A. 1915 I can't say. [231]

Q. Can you give an approximation of it ?

A. It probably would be about the same.

Q. And 1916?

A. I imagine 1915 and 1916, both might show a

slight increase, but not very much.

Q. Not any great amount? A. No.

Q. Did you make a return to the State Controller

of California?

A. I do, yes; that is, the State Board of Equaliza-

tion.

Q. What return did you make to the State Board

of Equalization for the year 1914, of gross earnings?

A. You mean in amount?

Q. Yes.

A. I could not say the amount; it was based upon

the gross operating revenue of the Company for the

calendar year 1913, 1 have not those figures with me.

Q. What is the assessment year in California ?

A. They have no such thing as an assessment

year, according to my understanding, in California.
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Q. Well, does it correspond with the calendar

year?

A. The California revenue laws are different from

anything that I know of in the country; taxes on

productive property or utilities are based upon the

revenues, operating revenues of the previous calen-

dar year; and the assessment is placed, according to

my understanding, on July 1st of the year in which

the return is made ; and that is the fiscal year of the

State of California from July 1st to June 30th of the

following year; the 1914 taxable year then would be

from July 1, 1914, to June 30, 1915.

Q. Didn't you make a return for the calendar year

ending 1914, of gross revenue in and out of Cali-

fornia, of $1,036,820.97 ? A. For the year 1914?

Q. Yes.

A. I may have done; as I say, I don't recall the

[232] figures; whatever they were, they were

based upon the revenue for the year 1913.

Q. Didn't you make a return to the State Board of

Equalization of California, for the calendar year

ending December 31, 1915, of $979,820.52?

A. I could not say.

Q. Don't you know?

A. I made a return on the first Monday in March,

of 1915, but I could not give you the figures em-

bodied in that return.

Q. Do you know whether or not the figures which

I have read to you are correct? A. I do not.

Q. Have you any data with you from which you

could ascertain it? A. I have not.
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Q. Did you make the return to California?

, A. I did.

Q. Would you say that is not correct 1

A. I would not say that it wasn't or was.

Q. I show you a letter from John S. Chambers,

Controller of the State of California, attached to a

memoranda showing the gross receipts and taxation

of the Nevada-Cahfomia Power Company. You
might look that over at the recess. (Hands to wit-

ness.)

A recess is taken at 12 o'clock until 1:30 o'clock

P. M.

AFTER RECESS—1:30 o'clock P. M.

Examination of Mr. A. iS. COOPER (Resumed).

WITNESS.—Your Honor, before we proceed, I

have been looking over, during the recess, the slip of

paper that General Thatcher handed me, and assum-

ing that these figures are correct, they refresh my
memory, and I am afraid I have made one or two

small errors in my testimony; and I would like the

privilege of having his questions read to me, and if

possible, correct that. [233]

The COURT.—Very well. That is in relation to

the report you made to the California authorities?

A. It refers to the figures, the questions with re-

gard to the earnings of the company, just prior to

that; I was quoting from memory, and got confused

from some of the figures, trying to remember them.

(The reporter reads the testimony, commencing

on line 21, page 127, to and including line 4, page

128.)
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WITNESS.—It was the figure about $50,000; this

slip of paper has refreshed my memory; the interest

earned on—I should have said investments and open

accounts, was in excess of that figure; the amount

that I spoke of was the expense of the Company on

interest; this slip of paper shows about $78,000 as

the gross interest earned for that year 1914, and the

fifty odd thousand dollars should have been the in-

terest that we paid out on indebtedness, leaving, as

I recall it, somewhere around $27,000, the net inter-

est earned for the year. I would like to make that

correction, if I may.

Mr. THATCHER.—(Q.) Do you want to change

your statement as to the gross earnings for the year

ending 1914?

A. No, I wanted to make it plain in my own mind

that I had indicated it was gross operating expenses

from all sources; I wasn't clear that the question

brought out it was from California and Nevada both.

Q. You testified for the year 1914, from Nevada

and CaUfomia business, gross operating revenue

was $968,000, do you desire to change that?

A. No, sir.

Q. How do you reconcile that with the return that

you made here of $1,036,820; this memoranda at-

tached to the letter of John S. [234] Chambers,

State Controller of CaUfomia?

A. To make any explanation of the figures as-

sumed to be the copy of the return of taxes to the

State of California, it will be necessary for me to go

into considerable detail in regard to the method of
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rendering our reports for taxes in California; if I

may do so, I can explain the apparent variance of

the figures.

Q. Let me ask you another question, then maybe
it won't be necessary: What was the gross operating

revenue of the Nevada-California Power Company
for the year 1914 in Nevada service, excluding Cali-

fornia earnings?

A. I can't say positively, but it was only a small

per cent of intrastate California business included in

our gross operating revenues from all sources.

Q. Then will we be safe in saying that substan-

tially all of your gross revenue was derived from

Nevada during the year 1914?

A. Without being in possession of the figures, I

would say that at least ninety-five per cent of it was

collected in Nevada.

Q. That is all I wanted; and for the year 1915

would the same proportion probably be true ?

A. In the year 1915, as I recall it, all of our operat-

ing revenues were interstate business collected in

Nevada; I don't think there was any California

business at all.

Q. And in 1916 ? A. 1916 would be the same.

Q. Then the gross operating revenues which you

have given us for the years 1915 and 1916, that is,

rather accurately for the year 1915 and approxi-

mately for 1916, were entirely derived from your

Nevada service? A. Yes.

Q. That is all, we need not go into this.

A. You don't care for that?
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Q. No, there is no use taking up your time. [235]

A. It would take quite an extended explanation

of the California reports.

Q. Could you give us substantially, or in general

terms, the system by which your revenue is col-

lected, and taxes assessed in California?

A. Revenue collected?

Q. I am talking more with reference to taxes; how

your taxes and assessments are made ? A. I can.

Q. Will you do so; would you like to have this

memorandum?
A. No, in speaking of the method I don't require

that.

Mr. JONES.—Are you referring to the method of

computing and collecting taxes from public utilities

in the class the N. C. P. Company is?

Mr. TBA.TCHER.—Yes, I refer to the Nevada-

California Power Company.

WITNESS.—I intended to make that statement.

In 1910 the State of California passed a constitu-

tional amendment, separating the State taxes from

the local taxes, and in so doing, the State took over

the taxes from certain pu'blic utilities whose opera-

tions were supposed to be State-wide; however, they

left subject to local taxation the non-productive prop-

erties of those utilities. First, speaking of the non-

productive properties, we pay locally to the counties

in which they are located an advalorem rate on the

property which we do not use in the operation of

our companies, which consists of land, and anything

used in by-products of the company, not strictly re-
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lating to our operating business. The taxes paid to

the State are based upon a percentage of the gross

revenue of the utility in the State, as fixed by the

Legislature, and that percentage has no relation to

property value; in fact, the productive property val-

ues of the utility are not considered, [236] only

so far, it is my understanding, the Legislature in fix-

ing this rate, takes into consideration the fact that

the tax so collected on the gross earnings will about

equalize the same advalorem rate that the people

pay locally in the county; a statement is filed with

the State Board of Equalization each year about the

first Monday in March, setting forth the statistical

information as to capitalization and general business

of the company, as well as their property; then they

require from us the statement of our total gross

revenues; those revenues are defined in two col-

umns; the blank has the heading, first, "In and out of

California"; the next heading is "In California";

all items which are not properly chargeable as rev-

enues from which we are to pay the tax, go in the

first column, "In and out of California"; the second

column only receives the gross revenues of the util-

ity for which it is to be taxed at this percentage; in

arriving at the figures to be reported as gross

revenues, it is therefore necessary to take the

revenues from all sources, whether they are operat-

ing or non-productive, such as interest received; on

the other hand, we offset that by including in our

expenses Interest payments. That accounts for the

difference in the gross amount on the slip you have
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handed me and the amount that we show as our

gross operating revenue ; it is made up of all the mis-

cellaneous items which we considered as credit or

revenue, without considering the expense incidental

to those items.

Q. After arriving at yoiir gross revenue, how is

that apportioned ; how much of the gross revenue was

taken for the purpose of taxation in California, for

the year 1914, and how was it arrived at ?

Mr. DIXON.—If the Court please, I want to ob-

ject to that for the reason it is fixed by the Califor-

nia Constitution itself; the law shows exactly what

is done, and how it is done. [237]

The COURT.—It don't seem to me it makes any

particular difference, but you can put it in if you

wish.

Mr. THATCHER.—I don't beUeve it does either,

if the Court please. I would like to ask one other

question: Is it made upon a prorate basis of the mile-

age in the State to the mileage of the system as a

whole ?

A. Only a portion of it ; in the case of a company

engaged in both intrastate and interstate business,

the company pays taxes upon the gross revenue of

its intrastate business, and a proportion of the gross

revenue of the interstate business upon a ratio ac-

cording to the total mileage over which the business

passes, divided between the mileage in California

and the mileage out of California.

Q. Its proportion of line mileage in California to

the line mileage of the system as a whole ?
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A. That is the mileage over which the business

passes.

Q. And the line mileage system is used m arriving

at the proportion ?

A. In the interstate business it is, yes, sir.

Q. Now in your gross operating expenses for the

year 1914, you have the sum of $515,860 ; what items

does that include; does it include taxes?

A. $515,896, did you say?

A. Eight-six-three, I have it.

A. Eight-nine-six and fraction for 1914 is what it

is; that includes operating expenses, maintenance

and taxes.

Q. Maintenance and taxes? A. Yes.

Q. Does it include a depreciation fund ?

A. I should have said depreciation and taxes, in-

stead of maintenance; maintenance is included in

operating expenses.

Q. Then the depreciation charge which you fix is

not for the purpose of taking care of maintenance?

A. No. [238]

Q. Maintenance is taken care of in the operating

expenses? A. Yes.

Q. And what was the amount of the depreciation

charge which you fixed at that particular year, 1914?

A. I can't say positively the amount, as I did not

secure a segregation, but I think the depreciation

has been about a constant figure; I think the $12,500

a month, as indicated by the report to the Public

Service Commission, or $150,000 a year, would be

about the figure that has been used right along.
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Q. What is the valuation of the depreciable prop-

erty to which that factor was applied f

A. I could not say.

Q. For the year 1915 your gross operating ex-

penses were the sum of $532,009, and some cents;

does that include the same items which you have

given for the year 1914?

A. Yes, that is made up of the same items.

Q. And the year 1916 would be the same?

A. Yes.

Q. With such variations as might naturally hap-

pen in the business?

A. Oh, yes, if there were extraordinary repairs,

that would affect the total, but they would be the

same class of expenses.

Mr. THATCHER.—That is all.

Mr. JONES.—That is all, Mr. Cooper.

Testimony of J. R. Dixon, for Plaintiff.

Mr. J. R. DIXON, called as a witness on behalf

of the plaintiff, after being sworn, testified as fol-

lows :

Direct Examination by Mr. JONES.

Q. You will please state your name, your resi-

dence, and your occupation or profession.

A. My name is John R. Dixon; my residence is at

times in [239] California and at times in Colo-

rado; I am a citizen of the State of Colorado; my
occupation is that of an attorney at law.

Q. Are you in the employ of the Nevada-Califor-

nia Power Company, plaintiff in this case ?



294 Nathaniel K. Franklin et al. vs.

(Testimony of J. R. Dixon.)

A. I am.

Q. In what capacity? A. General counsel.

Q. And for how long have you been in the gen-

eral counsel of this company?

A. I entered the sei^ice of the company on Feb-

ruary 1st, as I recollect, 1913, to conduct some spe-

cial litigation, and on the first day of August, 1913,

I was appointed general counsel of all the com-

panies, that is, of the Nevada-California Power

Company and its allied companies and have been

ever since.

Q. And as such general counsel you have become

familiar with the business and affairs of the Ne-

vada-California Power Company, have you?

A. With some of its features I have, yes.

Q. Do you know the amount and market value of

the outstanding bonds of the Nevada-California

Power Company during the year 1914? A. I do.

Q. Please state it.

A. On January 1st, 1914, there were outstanding

$2,696,000 of bonds ; that is, bonds in the amount of

$2,696,000.

The COURT.— (Q.) That is the face or par

value ?

A. Yes, sir. On May 31st, there were redeemed

$33,000, leaving bonds of the face value of $2,663,000.

On November 30th, there were redeemed $30,000,

leaving at about the time of the fixing of this assess-

ment complained of $2,633,000. The market value

of those bonds was ninety-nine and a fraction, that

is, nine hundred and ninety-nine dollars and some
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eight cents, to be accurate, I think, on thousand-dol-

lar bonds ; I would say, for the purposes of this suit,

par. [240]

Mr. JONES.— (Q.) Can you state the amount

and market value of the issued and outstanding cor-

porate stock of the Nevada-California Power Com-

pany during the year 1914 ?

A. Yes, sir, I will do so. I desire to say in con-

nection vdth the bonds, that that was capital de-

rived from outside of the State of Nevada entirely

;

so far as I know, and I believe it to be the fact,

there is not a single bond owned in this State. The

capital stock of the company in 1914, as it always

has been, and now is, was fifty thousand shares at

one hundred dollars per share, or an aggregate of

$5,000,000 of face value. The market value of the

stock in 1914 was $56 per share. In this connec-

tion, I would state that the stock of the Nevada-

California Power Company has never been an active

stock; the market is limited to the City of Denver;

no sales, unless they have been private sales, have

ever been made at any other point ; the stock, as in

the case of the stock of other industrials, ranged

from $52 per share in 1914, to $60 per share, seven

shares having been sold, and that being the highest

price for which any was sold, at $60 during the year

1914; hence it is that I say that the fair market

value throughout the year was the mean between

those two, of $56 per share.

Q. $56 per share ; has it sold at fifty-five and fifty-

six? •
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A. Yes, sir. I may ^ay that the highest asked

price of which there is any record, of the stock of

the Nevada-California Power Company, was asked

in the year 1914; that was $65 per share, but none

was sold at that figure ; the bid price at the time that

was asked was $55 per share. At the outbreak of

European hostilities, this stock, as all other stocks,

dechned in this country; the price of the Nevada-

California Power Company stock was $50 per share,

but [241] none was sold at that price. So I say

that the average fair market value of the stock was

$56 per share, or $2,800,000 for the entire capital

stock, making the value in 1914, that is, the market

value of all the stocks and bonds of the Nevada-Cali-

fornia Power Company representing all of its prop-

erty of every kind, to be the sum of $5,433,000.

Q. Will you please state whether or not plant 3

of the Nevada-California Power Company was cov-

ered by the then issued and outstanding executed

mortgage of that company, given to secure the bonds

you have referred to ?' A. It was, and is.

Mr. JONES.—That is all.

Cross-examination.

Mr. THATCHER.—(Q.) Is plant number 5 cov-

ered by that "? A. No, sir.

Q. Then there is kind of a reciprocal arrange-

ment and exchange between plant 3 and plant 5 f

A. I will say in that connection. General, if you

will permit me to tell the story, because it is of some

interest

—

jQ. Proceed.
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A. Plant number 3 was designed by Mr. Chap-

pell, who was really the moving spirit of this cor-

poration, for use in the State of Nevada, with a

view of developing the Smoky Hill country agri-

culturally, that he, as a pioneer, conceived could be

built up; when we applied in the rate making case,

however, for the valuation of that plant, which was

then uncompleted—this is the year 1913—the Ne-

vada Public Service Commission refused to allow

any valuation, holding that plants 3, 4 and 5 were

sufficient for this territory, and it was excluded ; and

although I appeared here, and [242] solicited

that it be valued, it never was valued, and was left

on our hands ; and I may say to you now that plant

number 3, owing to the growth of the business of the

Southern Sierras Power Company, whilst we had it

idle for nearl}^ a year, 1914, and realized $10,000

from it, is to-day earning for the company $46,800

per annum, and inside of two years will earn for the

company, in all human probability, a fair rate of in-

terest on its entire value as fixed by Mr. Black at

$1,400,000.

Q. You said of the bonds, that none of them were

held in the State of Nevada ?

A. To the best of my knowledge ; there may be a

few, but to the best of my knowledge.

Q. And that no Nevada money was invested in

those bonds ?

A. I think not, no ; as I say, with that reseiwation,

there may be a few.

Q. What was the original capital of the Nevada-
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California Power Company?
A. The original capital I don't know; they took

over an old company long before my time, I forget

the name of that company, purchased it outright if

what you are getting at is how much money the pro-

jectors of this scheme have in this company, I would

say approximately of the $5,000,000 fixed, $3,500,000.

Q. How much was that from earnings ?

A. From that $3,500,000, I should say none, al-

though I could not give you the exact figures.

Q. Do you know whether it is a fact that the origi-

nal company started with about $500,000 in bonds,

and the same amount in stock, and that they sold the

bonds at par, with a bonus of 250,000 shares of stock ?

A. That may be true, I don't doubt it; that would

lead me to [243i] modify my figure as to the

amount by adding $2,633,000 and the $500,000 you

speak of ; I should say about $3,200,000 had been in-

vested by the projectors of this scheme in the prop-

erty, exclusive of earnings, modif.

Q. Exclusive of earnings f A. Yes.

Q. Do you know what the net earnings of the cor-

poration have been during the period from 1906 up

to the present time ?

A. I have at various times been over those figures

;

I could not recall them on the instant, but I believe

them to be as these gentlemen stated.

Q. What is the interest your bonds pay ?

A. Six per cent interest, this bond interest.

Q. Do you know whether there were any bond is-

sues prior to this one ? A. I do not.
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Q. So far as you know, this is only bond issue this

company has ever had ? A. So far as I know.

Q. And the interest on that is on the basis of six

per cent ? A. Yes, and never has defaulted.

Q. Have any dividends been paid upon the stock ?

A. I can only state to the best of my recollection

what has been paid ; up to 1914, it is my recollection

that I checked it up at that time, and they aggregated

fourteen per cent; that is, from the foundation of

the company to that time.

Q. TotaH

A. Yes; but there were other dividends declared,

but not paid, General, except in the way of scrip, be-

cause the money was returned into the property.

Q. What was the amount of the dividends de-

clared and returned into the property?

A. I would not be able to say that, but I would say

not to exceed five per cent per annum, from the gen-

eral [244] recollection I have. As a matter of

fact, I don't know of any dividend in excess of five

per cent being declared; there may have been some

declared at six, but I do not remember.

Q. Do you know for how many years the total in-

debtedness of this corporation has been $2,696,000,

or thereabouts ?

A. Well, I think the original issue was either three

million, or a little more ; Mr. Cooper, the treasurer,

can probably tell; you know they redeemed from

time to time, and that would date back to 1907.

Q. 190-7'^ -'^

A. Yes, I think it was 1907 ; I believe it was.
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Mr. COOPER.—I can give you the amount; three

million was the original bond issue.

Mr. DIXON.—Wasn't it 1907?

Mr. COOPER.—That was January 1st, 1907.

Mr. THATCHER.— (Q.) Do you know what cor-

poration was taken over at that time ?

A. I did know, General, but I cannot at this mo-

ment really recall its name; it was the old Nevada

Company, Mining and Milling Company, it was

called. Mr. Cooper, will you give me that name ?

Mr. COOPER.—Nevada Power Mining and Mill-

ing Company.

Mr". THATCHER.— (Q.) This was a successor to

that corporation 1

Mr. DIXON.—Yes.
Q. Do you know whether or not those bonds of

$3,000,000 were actually sold, or distributed in the

form of dividends to the stockholders ?

A. Those $3,000,000 of bonds?

Q. Yes.

A. They were sold all over the United States as

definite from the stock; the Nevada-California

Power Company bonds have a market. [245]

Q. True, I appreciate that, but so far as the cor-

poration was concerned, when the corporation issued

those bonds did they sell them in the open market,

or did they, as a matter of fact, give them as a bonus

or as a dividend, to either their then outstanding

stockholders or bondholders?

A. Well, I have been entirely differently informed

;

it was long before my time if they did ; I could not
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say as to that, but I will say I have been entirely mis-

informed if that is true.

Q. Could you say, Judge Dixon, whether or not

the aggregate net earnings for the ten-year period

from 1907 to 1916, would amount to $4,654,032?

A. The entire net earnings would amount to

that?

Q. Yes. It may be, I don't know; I think Mr.

Poole on that chart tells you, doesn't he, possibly he

did not.

Q. It is not in Mr. Poole 's testimony I don 't think.

A. Well, I would not know ; I think the net earn-

ings were larger in 1913 than any other year, and I

think 1917 closely approximated them, and the net

earnings of 1914 from all sources were four hundred

fifty-two thousand and some hundred dollars.

Q. Do you know whether or not the average earn-

ings during this same period were about $465,000 per

annum ?

A. I would say not, to the best of my ability ; and

if you will permit me to explain that I would like to

do it.

Q. Proceed.

A. As I have stated, the business started as a small

business, and gradually grew up to a pinnacle in

1913; I do not now recollect what the net earnings

in 1913 were ; they were slightly more than in 1914,

but I do recollect in 1914, the second largest year,

they were $452,000, consequently they could not have

been $4,500,000 [246] during the period of five

years, because they were much less in the earlier
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years, the net earnings.

Q. The net earnings of your corporation, I think

you will find you are mistaken. The gross earnings

may have been higher in 1913, but the gross net earn-

ings in 1912 were $569,800. A. That may be.

Mr. THATCHER,—That is all.

Mr. JONES.—We offer in evidence as Plaintiff's

Exhibit "B," the opinions and orders of the Ne-

vada Public Service Commission in the rate-making

case No. TJ-44. Those opinions and orders were also

offered in evidence on the hearing of the applications

for injimctions in December, 1914, by the defend-

ants, I believe. General Thatcher, have you any ob-

jection to my making this same exhibit our exhibit?

Mr. THATCHER.—I am going to object to the

opinion. So far as the exhibit was concerned on the

hearing of the applications for injunctions, I don't

think we offered that.

Mr. DIXON.—Oh, yes, you offered it at the pre-

vious hearing; Mr. Shaughnessy himself handed it

to the Court.

Mr. JONES.—It is stipulated, as I understand,

that our exhibit "A" will be the opinions and orders

already in the hands of the clerk, offered at the hear-

ing in December, 1914, and will be marked as our

exhibit "A" at this time.

Mr. THATCHER.—If admitted.

Mr. JONES.—It has already been admitted by the

'Court.

Mr. THATCHER.—I think the Court excluded it.

Mr. JONES.—^My recollection is we offered those
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opinions and orders in evidence, and the Court ad-

mitted them, expressing some [247] doubt in the

matter, but admitting the opinions and orders in evi-

dence ; I think the record will show that is the fact.

Mr. THATCHER.—If that is so, you can use any

exhibits. I object to its being introduced in evi-

dence.

Mr. JONES.—I know you did object, and the

Court ruled. It will be understood, then, that the

opinions and orders in case No. U-44, already in the

hands of the clerk, will stand as our exhibit "A" in

this case, and I ask that they be so marked by the

clerk.

The COURT.—Whatever the ruling was previ-

ously will be the ruling now.

Mr. JONES.—May it please the Court, I under-

stand that it may be, and is stipulated and agreed,

that the defendants named in each of the actions

now pending, were and are all citizens of Nevada?

Is that stipulated and agreed f

Mr. THATCHER.—Yes, citizens and residents of

the State of Nevada.

Mr. JONES.—Plaintiff rests.

Mr. THATCHER.—If the Court please, we stipu-

lated last night to excuse Mr. Poole, and we stipu-

lated that Mr. Poole would on further examination

testify

—

Mr. DIXON.— (Intg.) General, will you permit

me to state that, so we will get it at one and the same

time. It is stipulated that if C. "C. Poole were pres-

ent he would testify, and that the following state-
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ment may be regarded as evidence the same as though

he were present, that the Rhyolite line adverted to

as having been sold, was sold to the Coachella Valley

Ice and Electric Company, operating in the Impe-

rial Valley, and that the plaintiff in these cases has

not, and never had any interest in said company,

either [248] by virtue of any stock ownership or

any business arrangement whatever; that the line

was sold for $127,000'; that is, the salvage was sold

for $127,000, as testified to by Mr. Poole, and that it

was at the rate of forty cents per pound for the

copper, depreciated owing to its use for several

years, to 3'3i/^ cents per pound, and that 331/:^ cents

per pound was approximately what it cost originally

;

that the said Coachella Valley Ice and Electric Com-

pany is an underlying company of the Nevada-Cali-

fornia Electric Corporation, which is a holding com-

pany, which also controls the Nevada-California

Power Company.

The COURT.—What do you mean by "underlying

company," Judge?

Mr. DIXON.—I vnll explain that in a moment, if

you will pardon me ; I wish to suggest the forty cents

a pound being at the present rates for copper. The

Nevada-California Electric Corporation, your

Honor, is a holding company, which by virture of

its stock ownership controls a number of other cor-

porations; the Nevada-Califomia Electric corpora-

tion is an independent corporation from the Ne-

vada-California Power Company, although control-

ling it by virtue of its ownership of the stock, or at
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least a majority of the stock company.

The COURT.—The Nevada-California Electric

Corporation controls the Power Company by virtue

of its ownership of the stock %

Mr. DIXON.—Ownership of at least a majority

of the stock ; I have forgotten what the exact amount

is ; I presume it is very nearly all. It likewise owns

other companies in the same way, and among others

this Coachella Company, and that is the reason we

speak of it as an underlying company, that being the

term used in financial circles, instead of subsidiary

company; it operates nothing, it merely deals in

stocks and bonds. [249]

Mr. THATCHER.—Mr. Black has not finished

his testimony; may it be understood that you close

with the privilege of recalling Mr. Black %

Mr. JONES.—You mean you have not finished

your cross-examination of Mr. Black ?

Mr. THATCHER.—I have not finished it, and the

Court asked for some further data.

Mr. JONES.—We can do this : Plaintiff now rests,

and when Mr. Black comes in, his information can

be given to the Court in compliance with the Court 's

request, and you can examine him to such extent as

you see fit.

Mr. THATCHER.—I don't want to make him my
witness. I will proceed with my case, and I can re-

call Mr. Black for cross-examination as though it

had been done originally, and you can rest subject to

that restriction.
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Mr. JONES.—With that understanding plaintiff

rests.

Mr. DIXON.—I will state to your Honor that the

Nevada-California Electric Corporation was non-

existent in 1914, that is, to us ; this holding corpora-

tion having been organized in the year 1916 ; and that

in 1914, the Nevada-California Power Company was

operating as an independent company on its own ac-

count entirely.

Testimony of J. F. Shaughnessy, for Defendants.

Mr. J. F. SHAUGHNESSY, called as a witness

on behalf of the defendants, testified as follows

:

Direct Examination by Mr. THATCHER.
Q. Mr. Shaughnessy, you were chairman of the

Nevada Tax Commission during all of the year 1914 ?

A. I was, yes, sir.

Q, That is from the inception of the commission ?

A. From the inception of the Nevada Tax Com-

mission. [250]

Q. In making the assessment of this corporation

did you include any property outside of the State of

Nevada"? A. None whatever.

Q. Did you include any interest on bonds, or any

other investment of any kind, or consider any other

earnings except earnings on Nevada business from

power and light service?

A. No, sir, all outside sources of revenue were ex-

cluded.

Q. In making your final finding and assessment ?

, A. In making our assessment.
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Q. You considered only the physical valuation of

the property and the net earnings of the company

from Nevada business only ?

A. Yes, sir, as going to make up its value.

Q. Do you know what the net earnings of the Ne-

vada-California Power Company have been over the

past ten years ? A. I do, yes, sir.

Q. Did you ma"ke any memoranda of them ?

A. I made up this memorandum. General, which

you have handed me.

Q. Using that memoranda, will you tell the Court

what the net earnings of that company have been for

the last ten years'?

A. This memoranda is made up from the report

of earnings for the years 1907, 1908, 1909 and 1910,

as filed with the Public Service Commission at the

time their rates were under investigation: and for

the years 1911, 1912, 1913, 1914, 1915 and 1916, as

officially reported to the Public iService Commission

as required by law.

Q. That is where you got the data ?

A. That is where I got the data ; and the net earn-

ings covering that period are as follows: [251]

For 1907 $398,194:

1908 436,317

1909 461,174:

1910 512,451

1911 526,174

1912 569,846

1913 544,354;
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1914 485,378;

1915 392,118;

1916 328,026:

That gives aggregate net earnings for the entire ten-

year period of $4,654,032 and it also gives an average

annual net earning for said period of $465,403.

Q. Mr. Shaughnessy, as a member of the Tax Com-
mission, in the fixing of values of various classes of

property throughout the State, including public util-

ities, lands, personal property, and all character of

property, have you had occasion to investigate and
find out what the current rates of interest on long

time, or reasonably long time loans, on good security,

are throughout this State ?

A. We have, yes, sir; as a Tax Commission we
have been required to do that.

Q. Can you state to the Court what the current

return on long time loans on good security generally

throughout the State, that is, I mean net return after

the deduction of taxes and other expenses, is ?

A. Generally speaking, it is accepted by practic-

ally all authorities, or parties interested who have

come before the Nevada Tax Commission, that six

per cent is the going rate of return on long time in-

vestments covered by ample security.

Q. That is, six per cent net, after the deduction of

taxes and other expenses?

A. Well, that classifies it, General ; that would in-

clude some of the small loans, if you get down to that

feature of it; for instance, the ranching loans, the

banks consider if they can get a [252] secured
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loan on a good ranch, live stock or otherwise, that

will net them six per cent, they are satisfied, but then,

that is a comparatively short time loan as compared

to the corporate loans which are taken, and the muni-

cipal bond loans which are made, and which go at

six per cent gross in this State. Was that in line

with your question?

Q. Eliminating the question of banks, do you know

from your experience and investigation, what would

be considered a fair and reasonable return on money

on long time loans in this State, after the deduction

of expenses'?

A. The testimony which has been given before us,

I should say that six per cent would be compensatory,

very compensatory, and very satisfactory.

Q. Can you give one authority for that statement %

A. Well, I can give numerous authorities on the

municipal bonds,

Q. Well, I mean one authority personally.

A. You mean a court authority %

Q. No, any person familiar with investments so in-

form you—do you remember Mr. Sheehan's testi-

mony?
A. Yes, I recall the testimony of Mr. Sheehan of

Winnemucca to that effect ; he is cashier of the First

National Bank at that point.

Mr. THATCHER.—That is all.

Cross-examination.

Mr. DIXON.—(Q.) Mr. Shaughnessy, will you

kindly tell us what the ruling rate of interest in Ne-

vada is on short time loans ?
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A. From eight to twelve per cent.

Q, And what would you say it would be where the

loan is not secured at all? [253]

A. Well, I can't imagine any such transaction as

that, Judge, and I have no information on that point.

Q. Do you know of any security this company has

for the collection of its hills 1 A. Yes, I do.

Q. What is it?

A. By reason of its nature, its monopolistic na-

ture, that the people must have the service.

Q. In other words, the security is to cut off the

service if they don't pay, is that what you mean?
A. Yes, and by such other safeguards as you pro-

vide for them, the rules and regulations.

Mr. DIXON.—That is all.

Mr. THATCHER.—(Q.) Do they prescribe

regulations ?

A. Yes.

Q. Do they require deposits ?

A. Yes, and they provide a full set of contract

rules and regulations, which are binding on the con-

sumer ; and I consider the Nevada-California Power
Company has ample to protect itself.

Q. In your examination of their books did you find

they had lost very much? A. No.

Mr. DIXON.— (Q.) Mr. Shaughnessy, do you

know of any security that the Nevada-California

Power Company has for the payment of any of its

bills from the big mining companies at Tonopah, and
Ooldfield such as you have described, any deposit;

aren't you referring to the little ones?
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A. I am referring to the small ones.

Q. Tell us any deposit that has been exacted by

the Nevada-California Power Company,

A. As to the industrials you are right, Judge,

there has not; but as to the industrials they are all

good, they all have property which you can attach,

and which can be collected, and you accept that as

ample security ; now you have not provided in your

rules and regulations for any farther safeguard

there, you have the right [254] and regulations

for any farther safeguard there, you have the right

to do so.

Q. When you were talking about security, you

were referring to the lighting customers, weren't

you?

A. Yes, in answer to Mr. Jones questions, that

w^ould be true.

Q. As to the lighting customers, what percentage

is there in this case, approximately ?

A. I have it here, it is small ; I have forgotten just

what it is; if I remember correctly, I think it was

about five per cent.

Q. Well, we will let it go at that.

A. At the time we investigated it, the lighting

business only comprised five per cent of the total

business; the great bulk of it, ninety or ninety-five

per cent, is creditable to industrial business.

Mr. DIXON.—That is all.

Mr. THATCHER.— (Q.) When you said long

time loans on good security, you didn't mean it neces-

sarily had to be secured with collateral, a man's note
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or credit, if he is solvent, is good security, isn't it?

A. Yes, sir.

Mr. DIXON.— (Q.) Do you know of any loan hav-

ing been made in this State in the last ten years at

six per cent, on a man's note v^thout any security,

and if so, state the amount and whose it was %

A. No, I do not. But I do know this Judge, that

the question of a man's or a company's, or an indus-

trial's credit is a consideration that is quite gener-

ally accepted by the public utility companies, and by

the railroad companies.

Q. But you do not personally know of a single in-

stance, such as General Thatcher described to you?

A. Not of a single transaction, but I know the gen-

eral public [255] utility rate is to that effect.

Q. I would hate to go by the public utility rule,

then.

A. And the railroad rule is also to the same effect.

Mr. DIXON.—That is all.

Mr. THATCHER.—That is all.

Recess for ten minutes.

Testimony of Gilbert C. Ross, for Defendants.

Mr. GILBERT C. ROSS, called as a witness on

behalf of the defendants, after being sworn, testified

as follows

:

Direct Examination by Mr. THATCHER.
Q. What is your name ? A. Gilbert C. Ross.

Q. Where do you reside, Mr. Ross ?

A. My official residence, voting residence, is

Storey County ; my office is in Ormsby County.
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Q. You are State Bank Examiner? A. I am.

Q. Have been for two years 1 A. I have.

Q. Prior to that time were you familiar with bank-

ing throughout the State % A. To some extent.

Q. Were you in the employ of any bank ?

A. I was.

Q. What bank?

A. Tonopah Banking Corporation.

Q. As Bank Examiner, do you know what the cur-

rent rates of interest are for loans in thif? State ?

A. About eight per cent.

Q. Do they run higher %

A. Some small loans run as high as twelve per

cent ; the current rate is eight per cent.

Q. On long time loans it runs to eight per cent ?

A. Eight per cent. [256]

Q. That is the banking rate?

A. The banking rate.

Q. Do they make any loans at a less rate than

that? A. Yes, they make some less than that.

Q. Are any of them on commercial paper ?

A. At the present time a great many are on com-

mercial paper.

Q. How do they run ? A. Five per cent.

Q. Do you know of any banking loans made on

security or mortgages, in large amounts, at less than

eight per cent ? A. Yes.

Q. Are there many of them?

A. Not a very large number; some of them are

made at less than eight per cent, large mortgages.

Q. How do they run?
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A. Some of them at seven per cent, and a few have

been smaller rates.

Q. Would you say the same conditions that have

prevailed in the last two years, prevailed for two

years immediately preceding, what has been your ex-

perience ?

A. There are a great many more loans at the pres-

ent time on commercial paper in the State, than in

the preceding years, for the reason it is almost im-

possible for the banks to put out at the present time

all their money on good loans on good security; for

that reason they are having to take more commercial

paper at this time.

Q. For instance, during the year 1914, would you

say there were as many loans made on commercial

paper ?

A. I would think there were not as many; prob-

ahly some.

Q. Do you think the current rate was about the

same in 1914 as now ? A. Yes, just about the same.

Q. And the general financial situation was about

the same %

A. Yes; the tendency is for money to be rather

cheaper at the [257] present time than it has

been heretofore.

Q. In this State?

A. In this State, as well as all over the country;

much more so in other parts of the country than here.

Mr. THATCHER.—That is all.

Mr. DIXON.— (Q.) I understand you to say the
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ruling rate of interest in Nevada prior to this year

was eight per cent ?

A. About eight per cent.

Mr. DIXON.—That is all.

Testimony of George B. Thatcher, for Defendants.

Mr. GEORGE B. THATCHER, called as a wit-

ness on behalf of the defendants, after being sworn,

testified as follows

:

Direct Examination by Mr. ATKINSON.
Q. Please state your name and present position,

Mr. Thatcher?

A. My name is George B. Thatcher, and I am At-

torney-General of Nevada ; I reside at Carson City,

Nevada.

Q. As Attorney-General of Nevada are you a mem-

ber of the State Board of Investment *? A. I am.

Q. What is the function and purpose of that

board ?

A. That board has the control of the investment of

the State permanent school fund ; the act was created

by the Legislature of 1913, and since that time that

board has invested the State permanent school fund

of this State. We are permitted to invest in county

bonds of this State, and as a general thing, those

bonds have netted us about five per cent ; some have

brought a slightly higher rate of interest. A recent

investment of the board in Elko County bonds to the

amoimt of $155,000, they were six per cent bonds,

and we bought them on the basis of 5.1 per cent, pay-

ing a premium on the whole issue. Another issue
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we investigated was the Clarke County [258]

bonds they were six per cent bonds and sold on the

basis of about the same as the Elko County bonds,

about 5.1 per cent. Generally the county bonds in

this State, according to the investigation of the State

Board of Investment, at the present time are selling

on the basis of about five per cent.

Q. Do you know of any corporation or individuals

that hold those bonds, outside of the Board of Con-

trol or State Board of Investment f

A. Other people have bought them, and Denver

firms have bought some county bonds in this State

;

and several other firms bid on the Elko County issue

;

the Clarke County issue was sold to either a Los An-

geles or Denver brokerage firm.

Mr. ATKINSON.—That is all.

Mr. DIXON.— (Q.) You refer to school bonds?

A. No, sir.

Q. What kind are they? A. County bonds.

Q. Does the State of Nevada tax its county bonds ?

A. It does not.

Mr. DIXON.—That is all.

Mr. THATCHER.—We rest, if the Court please,

with the exception of Mr. Black's testimony.

Testimony of J. C. Black, for Plaintiff (Recalled).

Mr. J. C. BLACK, resuming the witness-stand,

testifies as follows:

(By Mr. THATCHER.)
(Q.) The Court asked you to prepare some memo-

randa and data.
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A. Yes, I have the papers here that will inform

you. (Hands papers to the Court.)

Q. Mr. Black, can you give me the physical valua-

tion of the property of the Nevada-California Power

Company devoted to the Nevada service, that is, ex-

clusive of water rights ?

A. Yes, sir. The value of all of the property of

the Nevada-California [259] Power Company

and of the Southern Sierras Power Company, exclu-

sive of water rights, used in the service of the busi-

ness of the State of Nevada was $3,766,761, as of

date December 31, 1914.

Q. The purpose of this is to show the three sep-

arate methods of computing valuation of water

rights ?

A. No, sir, only two methods, as exhibited in that

sheet.

Q. The steam comparison method is not in here %

A. No, I have prepared no special statement of

that.

Q. Your description of the steam comparison

method would be about the same as Mr. Poole's.

A. Yes, sir.

Q. The difference between the cost of generating

it by steam, taking into consideration the fuel used

at the point of generation, and generating by hydro-

electric at the plant of the company? A. Yes.

Q. And capitalizing that difference at either eight

or ten per cent, whatever might be a fair return in

that particular district or community served?

A. That is it.
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Mr. THATCHER.—That is all.

Mr. JONES.—May it please the Court, the Court

asked for certain information from this witness,

which he has prepared, and we ask that the answer

prepared by him go in the record.

Mr. THATCHER.—I accept your offer.

The COURT.—It will be admitted.

Mr. JONES.—It will go in as testimony called for

hy his Honor.

Mr. THATCHER.— (Q.) Do you know what the

original cost of the water rights and lands was ?

A. I have known ; I do not remember at this time

;

I am not even sure that it is recorded in our reports,

but if you wish I will [260] look in one of them

and see.

Q. You have not taken into consideration in figur-

ing these water rights anything other than their use

value; you could show in some of your reports the

original cost of the water rights and lands used in

the development of power?

A. I do not think an accurate statement of the

original cost would have been obtainable; we could

have got many of the figures,

Mr. THATCHER.—That is all.

(The information prepared by the witness at the

request of the Court, and offered and admitted in

evidence, is as follows:)

Water Power Rights of The Nevada-California

Power Company and The Southern Sierras

Power Company used in the service of Nevada

business.
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Calculated at

10% Return 8% Return

Plant No. 2 $500,000 $999,826
'' No. 4 586,000 1,126,238

" No. 5 100,000 237,212

Totals 1,186,000 $2,363,275

Value of Plant No. 3 and its Appurtenant Water
Rights as calculated by the Capitalized Net

Profit Method at 10% Fair Return.

Plant (Dec. 31, 1914) $492,253*

Water Power Right (Mar. 31, 1914) .... 931,000

$1,423,253

* Note that there was an increase in plant value

between March 31, 1914, and December 31, 1914.

This would operate to reduce the water power right

valuation, but as the change was small, and as vari-

ous factors may at any time make such small changes

either of decrease or increase in the calculations, it

was not thought necessary to recalculate the water

power right value as of date Dec. 31, 1914. [201]
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Calculation of Water Power Right Values by Capitalized

Net Profit Method.

As of March 31, 1914.

PLANT No 2.

Estimated annual gross income from wholsale sale

of power generated at this plant $288,859

Plant Operating Expenses $23,453

Transmission, substation, General and Other

Expense Apportioned 65,310

Cost of Reproduction of Plant $560,967

Cost of Reproduction of other

property apportioned to the

use of this plant 940,404

Total property involved $1,501,371

10% Fair Return on $1,501,371 150,137

Total Annual Charge $238,900 $238,900

Estimated Annual Return from use

of Water Power Rights $49,959

$49,959 capitalized at 10% is $499,590,

Call it $500,000, which is the water power

right value of this Plant at 10% fair re-

turn.

Calculation at 8% Fair Return.

Estimated Annual Gross Income $288,859

Plant Operating Expenses $23,453

Other Expenses Apportioned 65,310

8% Fair Return on $1,501,371 120,110

Total Annual Charge $208,873 $208,873

Estimated annual Return from Water Power Right. .$ 79,986

$79,986 capitalized at 8% is $999,825.

[262]
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PLANT No. 3.

Estimated Annual Gross Income $367,022

Plant Operating Expenses $23,548

Other Expenses Apportioned 82,981

Cost of Reproduction of

Plant $479,171*

Cost of Reproduction of Other

Property (Apportioned) . . . .$1,194,866

Total Property $1,674,037

107o Fair Return on $1,674,037. $167,404

Total Annual Charge .$273,933 273,933

Estimated Annual Return from Water Power Right. .$ 93,089

$93,089 capitalized at 10% is $930,890,

call it $931,000, for the Water Power

Right Value of this Plant at 10% Fair

Return.

Calculation at 8% Fair Return.

Estimated Annual Gross Earning $367,022

Plant Operating Expenses $23,548

Other Expenses Apportioned 82,981

8% Fair Return on $1,674,037 133,923

Total Annual Charge $240,452 249,452

Estimated Annual Return from Water Power Right. .$126,570

$126,570 capitalized at 8% is $1,582,125.

*Between March 31 and December 31, 1914, this item was

increased and certain changes were made so that the sum total

of water power right value and plant value as of Dec. 31,

amounts to $1,423,253, instead of $1,410,171, as this sheet in-

dicates for cost of reproduction.

[263]
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PLANT No. 4.

Estimated Annual Gross Income $316,046

Plant Operating Expenses $28,512

Other Expenses Apportioned 71,456

Cost of Reproduction of

Plant $545,829

Cost of Reproduction of Other

Property (Apportioned) ..$1,028,913

Total Property $1,574,742

10% Fair Return on 1,574,742. .$157,474

Total Annual Charge $257,442 257,442

Estimated Annual Return from Water Power Right. .$ 58,604

$58,604 capitalized at 10% is $586,040,

call it $586,000, which is the water power

right value of this Plant at 10% fair re-

turn.

Calculation at 8% Pair Return.

Estimated Annual Gross Income $316,046

Plant Operating Expenses $28,512

Other Expenses Apportioned 71,456

8% Fair Return of $1,574,742 125,979

Total Annual Charge $225,947 $225,94/7

Estimated Annual Return from "Water Power Right. .$ 90,099

$90,099 capitalized at 8% is $1,126,238.

[264]
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Plant No. 5.

Estimated Annual Gross Income $ 76,463

Plant Operating Expenses $ 8,701

Other Expense Apportioned 12,997

Cost of Reproduction of

Plant $219,469

Cost of Reproduction of Other

Property (Apportioned) 227,878

Total Property $447,347

10% Fair Return on $447,347. . .$44,735

Total Annual Charge $66,433 $ 66,433

Estimated Annual Return from Water Power Right. . .$ 10,030

$10,030, capitalized at 10% is $100,300,

call it $100,000, which is the water power

right value of this Plant at 10% fair re-

turn.

Calculation at 8'% Pair Return.

Estimated Annual Gross Income $ 76,463

Plant Operating Expenses $ 8,701

Other Expenses 12,997

8%, Fair Return on $447,347 35,788

Total Annual Charge $57,486 $ 57,486

Estimated Annual Return from Water Power Right. .$ 18,977

$18,977 capitalized at 8% is $237,212.

[265]
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Testimony of A. S. Cooper, for Plaintiff (Recalled).

Mr. A. S. COOPER, recalled by the plaintife, testi-

fied as follows

:

Mr. DIXON.—^(Q.) Mr. Cooper, were you in the

courtroom when Mr. iShaughnessy was examined as

to the net profits, or the profits, I believe he called

them, which he said had been earned by the Nevada-

California Power Company since 1907, up to and

including 1916, and wherein he stated a sum of ap-

proximately $4,600,00'? A. Yes, sir.

Q. You may now state, Mr. Cooper, what, if any,

bond interest was paid out of that $4,600,000 referred

to by him, and what amount %

Mr. THATCHER.—I object to it as immaterial.

Bond interest is return on the investment, not a

proper reduction from the net revenue.

The COURT.—I don't see its relevancy, but I will

allow it in. I don't know just what your view is.

Mr. DIXON.— (Q.) State what it was.

A. In the absence of any definite figures, up to

the close of 1916, I would say that at least $1,700,-

000 was paid in bond interest ; in addition, approxi-

mately $400,000 was paid for the return of the bond.

The COURT.— (Q.) $400,000 for what?

A. The return of the bond.

Mr. DIXON.— (Q.) If only $367,000 bonds were

redeemed, what would it be ?

A. It would be, I should say, about $360,000.

Q. $360,000, so when you said $400,000 you were

approximating from your recollection of the number

of bonds? [^66] A. I was taking the 1914—
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The COURT.—I don't understand that; give that

again.

Mr. DIXON.— (Q.) In stating that approximately

$400,000 had been expended in redeeming bonds, you

so stated, did you not, from your recollection that

about four hundred bonds had been redeemed *?

A. Yes, I know that 367 had been redeemed up

to the end of 1914, and we have been redeeming about

the same number each year; and I figured there

would be at lease fifteen a year since 1914.

Q. So that approximately $2,000,000 of the $4,-

600,000 of the profits, has been utilized in redeeming

bonds and paying bond interest? A. Yes, sir.

Mr. DIXON.—That is all.

Mr. THATCHER.—That is all.

Mr. JONES.—May it please the Court, do I under-

stand that the Gillette inventories and appraise-

ments offered in evidence by the plaintiff have been

admitted in evidence by the Court ?

The COURT.—No, they have not; I simply re-

served my ruling.

Mr. JONES.—In that respect I ^ill say we can-

not do otherwise than offer these inventories and ap-

praisements; in fact, we believe they should be in,

and believe they are necessary for the use of the

Court. I would say this, however, with regard to

the matter of expense, in case there should be any oc-

casion for an appeal by either party, we will be will-

ing to enter into any stipulation we can with General

Thatcher to obviate any expense that can be obviated,

without detriment to the right of either party in such
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(Testimony of A. S. Cooper.)

case to present all such' record as may be necessary

for the purpose of any such proceeding. [267]

Mr. THATCHER.— I see no necessity under the

record as made here for the introduction and injec-

tion into this case of the appraisals and inventories

of Mr. Gillette and Mr. Black ; I do not think they

are competent, relevant or material; and I do not

think any fact has arisen in the case which necessi-

tates the introduction of the cumulated mass con-

tained in those reports—all of the items and details

that go to make up the physical valuation, or any
other valuation, of the property, the physical valua-

tion is practically undisputed.

(Discussion.)

The COURT.—Well, I will reserve my ruling, and
decide that when I decide that main issue ; but I will

say frankly, gentlemen, I think that testimony ought

to go in, and if you insist on a ruling, I shall have to

allow it in.

Mr. DIXON.—^Shall I proceed, your Honor ?

The COURT.—^You may proceed.

(Argument.)

Mr. DIXON.—In view of the nature of the argu-

ment made by General Thatcher, we now reintro-

duce, if that is a proper term to use, all of the inven-

tories and appraisals made by Mr. Gillette.

Mr. THATCHER.—I renew my objection, if the

Court please.

The COURT.—I believe the records offered are

relevant testimony, but I think they are purely

cumulative ; I don 't see how they can change the re-
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siilt. There has been no dispute as to the physical

value of the property ; there has been a great variety

in your application of certain rates for capitaliza-

tion, interest, and so [268] on; and by the use

of the different rates applied to the figures conceded

here, it seems to me you have arrived at different

results ; it is a difference in your methods of calcu-

lation, and in the factors and elements you use, not

in the testimony. If the appraisals are admitted, I

think counsel should make some arrangement, in

case of appeal, that they be allowed to go the Cir-

cuit Court of Appeals without being printed, because

the printing of those records will be a heavy cost.

Mr. DIXON.—^We will do what we can, if your

Honor please.

The COURT.—Are both sides willing, in case it

becomes necessary for those records to go to the Cir-

cuit Court of Appeals, that they go in their present

form, without being printed ?

Mr. DIXON.—Yes, we are willing.

Mr. THATCHER.—We will stipulate to that.

Mr. DIXON.—I presume they can go in such a

way that we can get them back ; they cost us a great

deal of money, and we would like to have an under-

standing that we can have them back.

Mr. THATCHER.—We ought to be able to stipu-

late to that.

Mr. DIXON.—With that understanding, we con-

sent that the original papers go ; we can stipulate in

writing.

The COURT.—You can insert in your stipulation



328 Nathaniel K. Franklin et al. vs.

(Testimony of J. C. Black.)

that this was done at the suggestion of the Court, in

order to save expense.

I would like to ask Mr. Black a few questions.

[269]

Testimony of J. C. Black, for Plaintiff (Recalled).

Mr. J. C. BLACK, recalled for further examina-

tion, testified as follows

:

By the COURT.— (Q.) Mr. Black, I wish you

would explain how you fix the annual amomit to be

allowed for amortization ?

A. We allow nothing, we call amortization as dis-

tinguished from depreciation

—

Q. It is never allowed ?

A. No, I could not say it is never allowed ; I do not

know, it may be; but in our calculations our object

was to provide enough out of annual earnings to re-

place plants which would be going out of existence

at some time or other; some going out of existence

in a short time, and some at the end of a long time,

and we call that depreciation.

Q. Assuming that the plant is worth $1,000,000,

and that its life is ten years, what would be the an-

nual depreciation'?

A. By the method that we used, it would be the

sum which placed in a sinking fund at six per cent

would amount to $100,000 at the end of ten years;

that is, the amount which placed in a sinking fund

annually

—

Q. (Intg.) Which would yield an annual amount?

. A. No, the amount which would be placed annually
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in a sinking fund at six per cent, so that at the end

of ten years the total accumulated amount would be

$100,000.

Q. Have you any table which fixes the annual

amount "?

A. There are many such tables ; I used two differ-

ent tables in doing that work ; I have not them with

me, possibly General Thatcher [270] has them

here.

Q. Is the annual allowance in such case constant ?

A. Yes.

Q. It is the same the first years as it is the last ?

A. Here is such a table, if I may show it to your

Honor. (Shows book to the Court.) This states

the amount which must be placed in the fund each

year in order to redeem $100,000 at the end of a

period of ten years.

(By Mr. THATCHER.)
(Q.) Mr. Black, you testified that the amount you

figured and set aside during the year 1914 was about

$65,000, from March to December, 1914?

A. I believe that was the sum.

Q. And that that was fairly representative of the

general periods immediately succeeding and preced-

ing? A. Yes, sir.

Q. That would make it about $80,000 a year, ap-

proximately? A. Yes.

Q. And you testified that that took into considera-

tion—it was not a pure depreciation, but took into

consideration redemption, obsolescence and amorti-

zation to some extent ?
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A. What do you mean by "redemption"?

Q. Well, I moan amortization.

A. I cannot agree that there was any allowance

in there for anything other than pure depreciation;

I distinguish between natural and functional depre-

ciation, but the functional depreciation is just as

real, and often much more rapid, than natural de-

preciation.

Q. Didn't you say functional depreciation, refer-

ring, to your testimony, included in some degree

amortization is

—

Q. (Intg.) I am speaking about your testimony.

[271]

A. Well, I cannot remember just exactly what I

said.

Q. Then go ahead and state the facts.

A. Functional depreciation is allowed under cer-

tain conditions, for the same purpose that I assume

you allow amortization ; there is a confusion of terms

there.

The COURT.—(Q.) Well, you don't mean we are

to infer from what you say that the company here is

entitled to an annual allowance for depreciation,

which in the aggregate will equal the value of the

property, and in addition to that, be entitled to a

functional depreciation ?

A. No, sir. My annual allowance for depreciation

included all classes of depreciation. In figuring net

profits ; that is, in deducting from gross earnings the

various expenses and a fair return, I included with

the annual expenses an allowance for depreciation;
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th^t allowance included both natural and functional

depreciation, but I allowed nothing over and above

those for anything which I called amortization.

Q. The basis of your allowance for depreciation

is the investment itself; it is not the value of the

property, is it?

A. It is the reasonable original cost.

Q. The original cost of the property %

A. Yes, sir.

Q. And of course that is to be diminished by the

junk value of the property at the end of the period?

A. How is that?

Q. Do you make any allowance in your calculation

for the salvage value of the property at the end of the

period? [272]

A. Yes, sir, that is taken into consideration, on

such properties as have salvage value ; of course poles

and wooden structures have practically no salvage

value; all things containing copper have salvage

value. I should say in those estimates of deprecia-

tion there was nothing for depreciation of water

rights, nor of real estate, as I assume both of those

to be imdepreciable, although, as a matter of fact,

real estate in a mining camp will, of course, depre-

ciate as the camp does ; but we made no special allow-

ance for that ; we assumed that the water rights and

real estate were nondepreciable.

The COURT.—That is aU.

Mr. THATCHER.—That is all.

The COURT.—If that is all, the matter stands

submitted. [27a]
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I, A. F. Torreyson, Reporter in the United States

District Court for the District of Nevada, DO
HEREBY CERTIFY:
That as such reporter I took verbatim shorthand

notes of the testimony and proceedings in said court

on the trial of the cases of The Nevada-California

Power Company, Plaintiff, vs. Joseph Hamilton

et al., Defendants, No. A-31, and the Nevada-Cali-

fornia Power Company, Plaintiff, vs. Nathanial K.

Franklin et al.. Defendants, No. A-32, commencing

January 25th, 1917, and ending January 27th, 1917,

and that the foregoing transcript, consisting of pages

1 to 168, both inclusive, contains a full, true and cor-

rect transcription of my shorthand notes of the testi-

mony given and proceedings had on said trial.

Dated Carson City, Nevada, February 27th, 1917.

(Signed) A. F. TORREYSON. [274]

Plaintiff's Exhibit *'A"—Meeting of State Board of

Equalization, Dated October 22, 1914.

In the Matter of the Hearing of the Nevada-Cali-

fornia Power Company, on Valuations Within

the State of Nevada, for Assessment Purposes,

Before the Nevada Tax Commission, Sitting as

a Final State Board of Equalization, at Its

Office in Carson City, Nevada, Thursday, Octo-

ber 22d, 1914, at the Hour of 3 o 'Clock, P. M.

Appearing on Behalf of Nevada Tax Commission:

J. F. SHAUGHNESSY, Chairman,

C. H. COLBURN, Commissioner, I

F. N. Fletcher, Commissioner.
'

"
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Appearing on Behalf of Nevada-California Power

Co.:

A. S. COOPER, Assistant Treasurer.

Mr. SHAUGHNES'SY.—Who appears for the

Nevada-California Power Company %

Mr. COOPER.—A. S. Cooper.

Mr. SHAUGHNESSY.—You may proceed in

your own manner, Mr. Cooper.

Mr. COOPER.—We wish to file with you an affi-

davit, and in explanation of it I would like to say

that about two years ago, in connection with the Ne-

vada Public Service Commission, (arrangements

were made for Mr. H. P. Gillette, the Consulting

Engineer, to make an appraisal of our property, and

this appraisal was made of the property as of Decem-

ber, 31st, 1912. Since that time it has been advisable

[275] for the company to file a similar report with

the Public Service Commission of California, and

the same engineer has been working bringing the

appraisal up to date, and the affidavit which I would

like to present to you of the present physical values

of the property of this company in the State of Ne-

vada, is made up by Mr. John C. Black, appraisal

engineer representing Mr. Gillette. This valuation

is brought up to March 31st, 1914.

Mr. SHAUGHNESSY.—What is that total valu-

ation ?

Mr. COOPER.—Shall I give you the figures?

Mr. SHAUGHNESSY.—Yes. You may put it in

your own way, Mr. Cooper. We would like to know
what the figures are.

Mr. COOPER.—The total physical valuation as
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given by the appraisers, is $985,360.

Mr. iSHAUGHNESSY.—That's for the State of

Nevada?

Mr. COOPER.—Yes, sir.

Mr. SHAUGHNESSY.—What is the total valu-

ation of the plant in that? Is the valuation about

$5,000,000 including water right?

Mr. COOPER.—The values of the entire property

were not computed and are not in the affidavit ex-

cept as to the 'State of Nevada.

Mr. SHAUGHNESSY.—I mean the valuation in

19112.

Mr. COOPER.—I haven't the previous figures.

They are filed with your railroad commission. We
have here merely the figures of the valuation within

the state.

Mr. COLBURN.—Have you the total for the en-

tire property.

Mr. COOPER.—I have in Nevada. In addition

to that he has included what he styles as non-physical

values, which represents estimates he made of the

prorate of charges for engineering, law expenses,

[276] taxes, interest, etc. But for the purpose of

taxation our company believes that the basis to be

used should be the physical value only.

Mr. .SHAUGHNESSY.—Why do you take that

position, Mr. Cooper?

Mr. COOPER.—^^For the reason that in all lines

of business if a valuation is placed upon a com-

modity it is placed upon its inventory value without

regard to whether the money was paid for it in cash

or they waited five years to complete the payments.
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I know a few years ago we had to make an alteration

in one of our buildings in Goldfield in connection

with insurance, and we rebuilt a portion of our build-

ings and the value was lessened; some of it was

scrapped. In adjusting our insurance the inspector

took the contract value and appraised the value at

what he could build for, and no mention was made

whether it would be for cash or that interest and

taxes would be added during construction. And for

that reason we believe the physical value should be

the only one used in taxation.

Mr. SHAUGHNESSY.—That's all right, of

course, from the standpoint of argument. But un-

der the law which we are operating you will find we

are required to take account of the franchise or in-

tangible value as well as the physical value.

Mr. COOPER.—Another reason why we believe

the nonphysical value should not be included is the

fact that the appraisers have taken portions of our

property which, to a prospective purchaser, would

be worthless. There is one line,—^the line extending

to the tule district ; if anyone were buying the prop-

erty he would not buy it. It is a very little source

of revenue. The total value of that branch line ex-

ceeds the nonphysical values. [277]

Mr. SHAUGHNESSY.—In placing the valuation

of this public service corporation for the purpose of

fixing rates, and on which rates were fixed, that non-

earning line was included and had to be counted in.

Mr. COOPER.—That's true. The company had

made the investment.

Mr. SHAUGHNESSY.—And it was never urged
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by your company at that time that the property in

Nevada should be treated as one system irrespective

of earnings.

Mr. COOPER.—We don't ask to have that elimi-

nated. It is put in at the full appraisers' value of

the property.

Mr. SHAUOHNESiSY.—What proportion of

your taxes do you pay to California?

Mr. COOPER.—You mean the percentage of taxes

of the entire company?

Mr. SHAUGHNESSY.—Yes. What percentage

in California do you pay upon ?

Mr. COOPER.—Why, the laws in California are

based upon the gross earnings. On a company such

as ours, an interstate company, the tax is paid on

the ratio of the mileage in the State of California to

the whole.

Mr. SHAUGHNESiSY.—What is that ratio?

Mr. COOPER.—On the basis of the interstate

mileage ?

Mr. SHAUGHNESSY.—Yes. What is that

ratio ?

Mr. COOPER.—The ratio,—I don't recall the

exact ratio, but I am under the impression it is

somewhere aromid 13% of our total interstate busi-

ness. In addition to which we have to pay the gross

value percentage on revenue entirely within the state

of California.

Mr. SHAUGHNESSY.—Then 13% of the gross

earnings made in Nevada are taxed upon the gross

earnings basis in California as your assesment

[278] in that state?
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Mr. COOPER.—Approximately that. I would

not be certain of that percentage.

Mr. SHAUGHNES'SY.—And the gross earnings

for the last fiscal year period are what?

Mr. COOPER.—I haven't the figures of the earn-

ings with me.

Mr. SHAUGHNESSY.—You are sure that per-

centage factor of 13% is about correct!

Mr. COOPER.—I would not like to go on record

as to the amomit because I did not know the ques-

tion would be raised,—but it is somewhere around

13 or 15%,—I am not positive.

Mr. SHAUGHNESSY.—Do you take the position

that if the franchise element is considered, your as-

sessment this year in Nevada is excessive?

Mr. COOPER.—I do, yes.

Mr. SHAUGHNESSY.—If the franchise element

is included?

Mr. COOPER.—I do, if any basis other than the

physical valuation under the law is considered.

Mr. SHAUGHNESiSY.—Your position is that

anything over and above the physical valuation is

excessive ?

Mr. COOPER.—Yes, sir.

Mr. SHAUGHNESSY.—Will you look up the

taxes paid in California when you return and advise

the board upon just what basis you pay taxes in

California f

Mr. COOPER.—Yes, sir. That is the percentage

of the interstate business?

Mr. SHAUGHNESSY.—Their gross percentage

is 4.75% is it not? [27»]
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Mr. C00PER.-^.6% is my recollection.

Mr. SHAUGHNESSY.—And that is applied to

approximately 13% of the earnings in Nevada, plus

all of the earnings in California?

Mr. COOPER.—Yes. Of course that percentage

factor would not enter into the California earnings.

It would only be the straight interstate business.

Mr. SHAUGHNESSY.—You are assessed this

year upon a full cash valuation basis of $1,492,815,

and taking 60% of that, your total assessment,—or

your assessed valuation is $895,689. Your net earn-

ings for the previous year from operations were

$733,434
;
your taxes were $16,500. Figuring depre-

ciation at 4%, which is in excess of the factor found

by Mr. Gillette, on a $5,000,000 plant valuation, we

find the depreciation is $200,000, or a total, includ-

ing taxes, of $216,500, which, taken from the net

earnings from operation, leaves the net income

$515,934. Assuming there is 14% taken from that,

—I have figured 14% for California,—it leaves the

net earnings creditable to the state of Nevada,—or

the net income,—$302,160. Now, if that is capital-

ized at 10% (the highest capitalization factor used

by any state in the United States for deterajining

franchise value), it will give a valuation of $3,921,-

600. What would you say to an assessment of that

kind?

Mr. COOPER.—Well, but I don't see how the

state of Nevada is justified in taking into consid-

eration property that is not o\Mied in the state.

Mr. SHAUGHNESSY.—But a property is worth

what it will earn, Mr. Cooper.
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Mr. COOPER.—It may be. But the valuation of

our California [280] property ought not to enter

into the taxation in Nevada,—and the earning abil-

ity of the plant in California.

Mr. COLBURN.—Where is your largest market,

—California %

Mr. COOPER.—At the present time our largest

market is in Nevada, although our California market

is increasing rapidly.

Mr. SHAUOHNESSY.—In which direction, Mr.

Cooper'?

Mr. COOPER.—Our market is all south of the

plant in California.

Mr. SHAUGHNESSY.—Imperial Valley?

Mr. COOPER.—In the Imperial Valley.

Mr. SHAUGHNESSY.—Do you consider that a

market for the Nevada-California Power Company?
Is it, in fact, a market for the Nevada-California

Power Company, or for its subsidiary companies %

Mr. COOPER.—Well, it is for the subsidiary com-

panies.

Mr. SHAUGHNESSY.—But the Nevada-Cali-

fornia Power Comi^any's plant whieh produced

these earnings is not furnishing any power to Cali-

fornia except around Bishop, is it?

Mr. COOPER.—Yes. They are selling power

both north and south. They sell some to the Pacific

Power Company.

Mr. SHAUGHNESSY.—Does that come from the

Nevada-California Power Company plant?

Mr. COOPER.—Yes.
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Mr. SHAUGHNES8Y.—And that is included in

these revenues, is if?

Mr. COOPER.—Yes.
Mr. SHAUOHNESSiY.—And that has heen taxed

within that 13% factor to California, has it?

Mr. COOPER.—The part used by the subsidiary

companies is not taxed to the Nevada-California

Power Company, but to the subsidiary. [281]

They base the tax on its entire gi^oss, but they don't

tax it double.

Mr. COLBURN.—Only that part of your earn-

ings derived from Nevada is capitalized for taxa-

tion in the State of Nevada. None of that is taxed

in California, is it?

Mr. COOPER.—I don't understand you.

Mr. COLBURN.—What I am trying to get at is

that Nevada is only taking in capitalizing your net

earnings to arrive at your fair value, that part that is

earned in Nevada, for capitalizing purposes.

Mr. COOPER.—I don't know what basis he is

using there. I haven't had any connection with the

rate-making cases. I don't know where those fig-

ures were obtained.

Mr. SHAUGHNESSY.—Well, for the determina-

tion of the franchise element of which your com-

pany seems to have in Southern Nevada, you might

make some further investigation when you get home,

and if you have anything further that you wish to

submit at that time we will be glad to consider it

along that line. If your company wants to make a

showing on the proposition of the franchise element
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of value, which is contemplated in this law, we will

be glad to consider it.

Mr. COOPER.—You contend that the law permits

you to include that?

Mr. SHAUGHNESSY.—It does positively direct

us to consider it. In order to raise that issue and to

get at the value of your franchise you might con-

sider this as notice that the commission may equalize

further upward with regard to the valuation of your

property in Southern Nevada. Do you wish a tran-

script of the record?

Mr. COOPER.—I would like to have it when it

is completed. [282]

Mr. SHAUGHNESSY.—You may make such

other showing in regard to the franchise value as

you may wish.

Mr. COOPER.—Could I get an idea as to when

it would be necessary for us to make a further ap-

pearance ?

Mr. SHAUGHNESSY.—You may have two

weeks in which to make your showing.

Respectfully submitted as a statement of the evi-

dence.

GEO. B. THATCHER,
Attorney for Defendants. [283]

Certificate of District Judge Re Statement of

Evidence, etc.

I HEREBY CERTIFY that the foregoing State-

ment of the Evidence is true and correct, and is

hereby settled and allowed.

AND I FURTHER CERTIFY that said settle-
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ment contains all of the evidence, save and except

certain Exhibits, which it has been stipulated by the

parties may be set up direct.

I FURTHER CERTIFY that at the request of

the defendant, the exact language of the witnesses

is stated, permission being given by the undersigned

District Judge.

Dated this 31st day of December, 1917.

E. S. FARRINGTON,
District Judge of the United States District Court,

for the District of Nevada. [284]

In the District Court of the United States for the

District of Nevada.

No. A—32.

NEVADA-CALIFORNIA POWER COMPANY,
a Corporation,

Plaintife,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-officio Tax Receiver of the

County of Nye, et al.,

Defendants.

Certificate of Clerk U. S. District Court to

Transcript of Record.

I, T. J. Edwards, Clerk of the District Court of

the United States for the District of Nevada, do

hereby certify that the foregoing two hundred and

eighty-four (284) typewritten pages, numbered

from 1 to 284, inclusive, are a true and full copy of
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the record and of all proceedings in said cause and

court, and that the same, together with the original

Citation, hereto annexed, constitute the record on

appeal.

I do hereby certify that the cost of the foregoing

record is $131.00, and that the same has been paid

by the defendants herein.

I further certify that pursuant to stipulation,

found on page 88 of this record, I have this day for-

warded to the Clerk of the U. S. Circuit Court of

Appeals, plaintiff's original exhibits A, B, and C,

introduced and filed in this cause, and that Plain-

tiff's Exhibits D, E, El and F, have been withdrawn

from the custody of clerk and are now in the posses-

sion of the plaintiff.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said Court, at my office in Car-

son City, Nevada, this 21st day of January, 1918.

[Seal] T. J. EDWARDS,
Clerk. [285]

In the District Court of the United States for the

District of Nevada.

IN EQUITY—No. A-32.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-Officio Tax Receiver of the
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County of Nye in the State of Nevada ; JOHN
A. SANDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. GRIMES, in His Capacity as

Auditor of Said County of Nye,

Defendants.

Order Enlarging Time to and Including February 14,

1918, to File Record and Docket Cause in

Appellate Court.

Good cause appearing therefor, it is hereby or-

dered that the time in which appellant shall file its

transcript on appeal in the above-entitled case is ex-

tended to and including the 14th day of February,

1918.

Dated, January 12th, 1918.

E. S. FARRINGTON,
District Judge. [286]

[Endorsed] : In Equity—No. A-32. In the Dis-

tract Court of the United States, in and for the

District of Nevada. The Nevada-California Power

Company, a Corporation, Plaintiff, vs. Nathaniel K.

Franklin, in His Capacity as Treasurer, etc., et al..

Defendants. Order. Filed January 12th, 1918. T.

J. Edwards, Clerk. By , Deputy. [287]
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In the District Court of the United States for the

District of Nevada.

THE NEVADA-CALIFORNIA POWER COM-
PANY, a Corporation,

Plaintiff,

vs.

NATHANIEL K. FRANKLIN, in His Capacity as

Treasurer and Ex-Officio Tax Receiver of the

County of Nye in the State of Nevada ; JOHN
A. SANDERS, in His Capacity as District

Attorney of the Said County of Nye, and

WILLIAM M. GRIMMES, in His Capacity]

as Auditor of Said County of Nye,

Defendants.

Citation on Appeal.

United States of America to Nevada-California

Power Company, a Corporation, GREETING

:

You are hereby notified that in a certain case in

equity in the United States District Court for the

District of Nevada, wherein the Nevada-California

Power Company is complainant and Nathaniel K.

Franklin in his capacity as Treasurer and Ex-Officio

Tax Receiver of the County of Nye in the State of

Nevada ; John A. Sanders in his capacity as District

Attorney in the said County of Nye and William M.

Grimmes in his capacity as Auditor of said County

of Nye are defendants, an appeal has been allowed

the defendants therein to the United States Circuit

Court of Appeal for the Ninth Circuit, sitting at

San Francisco, California. You are hereby cited
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and admonished to be and appear in said Court at

San Francisco, California, thirty days after the day

of this citation to show cause if any there be why
an order and decree of appeal therefrom should not

be corrected and speedy justice done the parties in

that behalf. [288]

WITNESS The Honorable E. S. FARRINGTON,
Judge of the United States District Court for the

District of Nevada, this 14th day of Dec, 1917.

E. S. FARRINGTON,
United States District Judge.

[Seal] Attest: T. J. EDWARDS,
Clerk of 8aid Court. [289]

Copy of within citation received this 17th day of

December, 1917.

JOHN R. DIXON,
NEWMAN JONES,
Attorneys for Plaintiff.

[Endorsed] : No. A-S2. In the District Court of

the United States, in and for the District of Nevada.

The Nevada-California Power Company, a Corpora-

tion, Plaintiff, vs. Nathaniel K. Franklin, et als., De-

fendants. Citation. Filed December 27th, 1917.

T. J. Edwards, Clerk. By , Deputy.

[290]

[Endorsed] : No. 3117. United States Circuit

Court of Appeals for the Ninth Circuit. Nathaniel

K. Franklin, in His Capacity as Treasurer and Ex-

officio Tax Receiver of the County of Nye in the

State of Nevada; John A. Sanders, in His Capacity
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as District Attorney in the Said County of Nye and

William M. Grimmes, in His Capacity as Auditor

of Said County of Nye, Appellants, vs. The Nevada-

California Power Company, a Corporation, Appel-

lee. Transcript of Record, Upon Appeal from the

United States District Court for the District of Ne-

vada.

Filed January 22, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Clerk. ,
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United States Circuit Court of Appeals

For the Ninth Circuit

NATHANIEL K. FRANKLIN, in his

Capacity as Treasurer and Ex-officio

Tax Receiver of the County of Nye in

the State of Nevada; JOHN A. SAN-
DERS in his Capacity as District At-

torney in the said County of Nye and
WILLIAM M. GRIMMES, in his Capa- ^

No. 3117.

city as Auditor of Said County of Nye,

Appellants,

vs.

THE NEVADA-CALIFORNIA POW-
ER COMPANY, a Corporation,

Appellee.

BRIEF OF APPELLANTS

The situation involved in this case is as follows:

"On June 24, 1914, the full cash value of

plaintiff's property in Nevada was fixed by the

Tax Commission at $1,492,815. Following a uni-

form rule applied to all similar property in the

State, 60 percent of this amount was taken for

the purposes of taxation, making the assessed

value $895,689, of which $328,689 was appor-

tioned to Nye County, and $567,000 to Esmer-
alda County. In finding this value the Commis-
sion took into consideration both physical and
non-physical elements, and included therein

overhead charges incurred during the period of

construction, as well as the franchise use.



"In October, 1914', the Power Company ap-
peared before the Commission, complained that
this assessment was excessive and illegal. In-

stead of reducing the valuation, the Commission
raised it to $3,700,713, 60 per cent, or $2,221,417,

was fixed as the value for the purposes of taxa-
tion. The effect of this change was to increase
the Nevada tax of plaintiff from $21,850.29 to

^517.82."

The appellee filed a complaint against certain of-

ficers of Nye County, Nevada, asking and praying

that certain relief be given the said appellee. The
appellants in their answer contend that the assess-

ment fixed by the Nevada Tax Commission and the

proceedings leading to the fixing of said assessment

are absolutely valid and ask for a dismissal of the

action. The appellants in their answer further con-

tend that the action instituted by the appellee is in

reality a suit against the State of Nevada and that

the Federal Court is without jurisdiction, the said

action being in contravention of the provisions of

the 11th Amendment to the Constitution of the

United States.

DISTRICT COURT ACTING WITHOUT JURIS-
DICTION

The opinion of the trial Court on the application

of the appellee for order of injunction pendente lite,

rules in favor of its having jurisdiction. We be-

lieve, however, that this action in reality is against

the State of Nevada and that the trial court acted

without jurisdiction.

The Court in its opinion on the application of an

order of injunction uses the following language:



"It would be an unfortunate construction of

this amendment which would prohibit applica-

tion to Federal courts to protect right guaran-
teed by the Federal Constitution itself, when il-

legally invaded by state or county officials.

These are not suits against the State, but against
individuals, threatening wrong under color of

authority from the State."

The 11th Amendment of the Constitution of the

United States should not be so stretched that some
rule of expediency will be applied to over-throw it.

An "unfortunate construction" would assuredly ex-

ist if such latitude should be exercised that the

Amendment to the Constitution would be nullified.

This is a case where one of the great fundamental

powers of a sovereign state, that relating to taxation,

has been exercised, and the appellee, by suing the of-

ficers of a sub-division of the State, makes a violent

attack upon that sovereign power. It, however, was
compelled to admit in its compliant that unless the

relief sought for was granted that the Defendant

John A. Sanders, in his capacity as District Attorney,

would proceed in the name of the State of Nevada
to file an action against all the properties of plaintiff

within the County of Nye, State of Nevada; and in

the same paragraph relating to the institution of a

suit by the said District Attorney, the appellee ex-

pressly recognizes the validity of certain laws of the

State of Nevada. The Court in the opinion men-
tioned quotes from the case of Hopkins vs. Clemson

Agricultural College, 221 U. S. 636; 35 L.R.A. (N. S.)

243, 249, and contends that said case upholds its

ruling on the question of jurisdiction. We wish to

also quote from said decision, in the belief that it

clearly supports the position of the appellant.



We quote from Page 642 of said report as follows

:

"With the exception named in the Constitu-
tion, every State has absolute immunity from
suit. Without its consent it cannot be sued in

any court, by any person, for any cause of action
whatever. And, looking through form to sub-

stance, the Eleventh Amendment has been held

to apply, not only where the State is actually

named as a party defendant on the record, but
where the proceeding, though nominally against
an officer, is really against the State, or is one
to which it is an indispensable party. No suit,

therefore, can be maintained against a public

officer which seeks to compel him to exercise

the State's power of taxation; or to pay out its

money in his possession on the State's obliga-

tions; or to execute a contract, or to do any af-

firmative act which affects the State's political

or property rights. Cunningham v. Macon &
Brunswick R. R. 109 U. S. 446; North Carolina

V. Temple, 134 U. S. 22; Louisiana v. Steele, 134

U. S. 230; Louisiana v. Jumel, 107 U. S. 711;

Pennoyer v. McConnaughy, 140 U. S. 1; in re

Ayers, 123 U.. S. 443; Hans v. Louisiana, 134 U.

S. 1; Harkrader v. Wadlev, 172 U. S. 148; Ha-
good V. Southern, 117 U. S. 52, 70."

We quote from Page 644 of said report as

follows:

"Other cases might be cited which deny pub-

lic boards, agents and officers, immunity from
suit. But the principle underlying the decisions

is the same. All recognize that the State, as a

sovereign, is not subject to suit; that the State

cannot be enjoined; and that the State's officers,

when sued, cannot be restrained from enforcing

the State's laws or be held liable for the conse-

quences flowing from obedience to the State's

command.



But a void act is neither a law nor a com-
mand. It is a nullity. It confers no authority.
It affords no protection. Whoever seeks to en-
force unconstitutional statutes, or to justify

under them, or to obtain immunity through
them, fails in his defense and in his claim of ex-

emption from suit."

The Act under which the Nevada Tax Commis-
sion acted is assuredly constitutional. We wish to

emphasize the very apparent truth that in the cases

where officers of the State or a sub-division of the

State have been enjoined from acting in a given case,

that the injunction was based upon the contention

that the law under which they were attempting to

act was unconstitutional and void. Such is not the

situation here. The trial court in issuing the in-

junction enjoined certain officers of a county of the

State of Nevada from enforcing laws that are ad-

mitedly valid and constitutional. We think the

Court went far beyond the actions of any other

Court that has heretofore enjoined officers of the

State from doing certain things, upon the^ theory

that they were acting under an unconstitutional or

void statute.

In the case of Taylor vs. L. & N. R. Co., 88 Fed.

350, 356, utilized by the trial court in its injunction

opinion, is also a case where it was contended that

certain officers were about to do certain things

under a State Law claimed to be void. We admit

that an unconstitutional or void act cannot confer

authority and that an officer of a State who is at-

tempting to act under an unconstitutional or a void

statute, is acting without lawful authority. If the

State has in reality failed to give an officer the au-



thority to act, then necessarily the State Officer is

sued, he cannot contend that it is a suit against the

State. A very different situation is presented when
the officer is in reality acting for the State in a legal

capacity under a law that is constitutional and valid.

The cases of Ex pare Ayer, 123 U. S. 443, 444; and

Fitts V. McGhee, 172 U. S. 516, cited by a learned

trial judge in his injunction opinion, draws the dis-

tinction which we have asserted(to^ constitutional

legislation.

In the case of Union Trust Co. v. Stearns 119

Fed. 791, the principle is asserted that where "offi-

cers, as individuals, have committed, or are about

to commit, a wrong or trespass, for which they are

personally hable in a suit at law or in equity." The

case now before the Court is assuredly not such a

case. We believe that the injunction should have

been denied and that the Court should have decided

that it was without jurisdiction.

We desire to quote quite liberally from the Ayer

case, supra:

"The principal contention on the part of the

petitioners is that the suit, nominally against

them, is, in fact and in law, a suit against the

Slate of Virginia, whose officers they are, juris-

diction to entertain which is denied by the 11th

Amendment to the Constitution, which declares

that 'the judicial power of the United States

shall not be construed to extend to any suit in

law or equity, commenced or prosecuted against

one of the United States by citizens of another

State.' On the other hand, it is contended by
counsel for the complainants in that cause, who
have argued against the discharge of the peti-



tioners, that the suit is not within that pro-
hibition.

It follows, therefore, in the present case, that
the personal act of the petitioners sought to be
restrained by the order of the Circuit Court, re-

duced to the mere bringing of an action in the
name of and for the State against taxpayers,
who although they may have tendered tax-re-

ceivable coupons, are charged as delinquents,

cannot be alleged against them as an individiirl

act in violation of any legal or contract rights
of such taxpayers.

The relief sought is against the defendr.ntz,

not in their individual, but in their reprecc

tive capacity es officers of the State of Virginia.

The acts sought to be restrained are the bring-
ing of suits by the State of Virginia in its own
name and for its own use. If the State had bee i

made a defendant to this bill by name, charged
according to the allegations it now contains

—

supposing that such a suit could be maintained
—it would have been subjected to the jurisdic-

tion of the court by process served upon its Gov-
ernor and Attorney General, according to the

precedents in such cases. If a decree could have
been rendered enjoining the State from bring-

ing suits against its taxpayers, it would hr'vo

operated upon the State only through the offi-

cers who by law were required to represent it in

bringing such suits, viz., the present defendants,
its Attorney General, and the Commonwealth's
attorneys for the several counties. For a breach
of such an injunction, these officers would be
amendable to the court as in proceeding in con-

tempt of its authority, and would be liable to

punishment therefor by attachment and im-
prisonment.

The nature of the case, as supposed, is iden-
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tical with that of the case as actually presented
in the bill, with the single exception that the
State is not named as a defendant. How else can
the State be forbidden by judicial process to

bring actions in its name, except by constrain-
ing the conduct of its officers, its attorneys, and
its agents? And if all such officers, attorneys,

and agents are personally subjected to the pro-

cess of the court, so 9s to forbid their acting in

its behalf, how can it be said that the State itself

is not subjected to the jurisdiction of the court

as an actual and real defendant.?"

And it continues the same discussion, holding in

that particular case—and in the other cases pre-

sented and discussed there—that where the State i3

the real party in interest, as it is here—where it is re-

straining the State from commencing a particular

action, or an action for the collection of taxes, or for

any other action, that the State is the real party in

interest in the proceeding.

IN RE UNLAWFUL ASSESSMENT OF INTER
STATE PROPERTY

As to the point made by complainant that the

assessment takes into account the earnings of an

interstate corporation, and that therefore, the state

is without power to levy an assessment upon inter-

state property other than the bare physical charac-

teristics thereof located within the state, because it

operates as an unlawful tax upon interstate com-

merce, we need only refer to the "Backus case" 154

U. S. page 439, to find that the problem has been

conclusively settled by the United States Supreme

Court, contrary to the position taken by complain-

ant. Also our contention that the value of property



for sale and tax purposes should be measured by its

productivity is defined and approved by the court.

The court speaking through Justice Brewer, at

page 445, said:

"The rule of property taxation is that the

value of the property is the basis of taxation.

It does not mean a tax upon the earnings which
the property makes, nor for the privilege of

using the property, but rests solely upon the

value. But the value of property results from
(he use to which it is put and varies with the

profitableness of that use, present and prospec-

live, actual and anticipated. There is no pecuni-

ary value outside of that which results from
such use. The amount and profitable character
of such use determines the value and if prop-

erty is taxed at its actual cash value it is taxed
upon something which is created by the uses to

which it is put ^^
**=.*** * ^j,

"It is enough for the state that it finds with-

in its borders property which is of a certain

value. What has caused that value is immaterial.

It is protected by state laws, and the rule of all

property taxation is the rule of value, and by
that rule property engaged in the interstate

commerce is controlled the same as property en-

grged in commerce within the State. Neither

is this an attempt to do by indirection what can-

not be done directly—that is, to cast a burden
on interstate commerce. It comes rather within

that large class of state action, like certain police

restraints, which, while indirectly affecting,

cannot be considered as a regulation of inter-

state commerce, or a direct burden upon its free

exercise."

The mere fact that earnings were considered in
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arriving at the value of property assessed, the value

is not in itself sufficient to constitute a burden on

interstate commerce; the tax is upon the property,

and the consideration of the franchise use is taken

for the purpose of arriving at its true value. A tax

on an interstate company is not a burden on inter-

state business so long as it is a tax on property only.

Adams Express Co. vs. Indiana, 165 U. S. 255.

Adams Express Co. vs. Ohio State Auditor,
165 U. S. 194.

EQUAL PROTECTION OF THE LAW
The appehee was not denied equal protection of

the laws by the assessment placed upon its property.

The law is the same for all who come within the class

mentioned in Section 5 of the Nevada Tax Commis-
sion Act. It applies equally to all corporations of

that character and it cannot be said that the State

is denying the equal protection of the laws when the

law is the same for all, merely because or by reason

of any mistake, error or excess in the valuation of

the property fixed by governmental officers. It is

within the power of the legislature to classify and

place in the same class, railroads, express companies,

electric light and power companies.

Adams Express Co. vs. Ohio State Aud.
Supra

;

American Express Co. vs. Indiana 165 U. S.

265;

Henderson Bridge Co, vs. Kentucky, 66 U.
S. 156;

Adams Express Co. vs. Kentucky 166 U. S.

171;

Kingsley vs. Merrill 67 L. R. A. 206.
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PLAIN, SPEEDY AND ADEQUATE REMEDY IN
STATE COURTS

The plaintiff in this action has a plain, speedy and
adequate remedy in the state courts in the ordinary

course of law. It may avail itself of the provisions

of Section 7 of the Nevada Tax Commission Act, or

it may tender the amount which it claims to be ac-

tually cue and await suit necessary to be brought

where the amount of taxes exceeds $300. Sections

3657 to 3664 inclusive. Revised Laws of the State of

Nevada. If it tenders the amount legally due no

penalties will accrue.

State vs. Carson Savings Bank, 17 Nevada
146;

State vs. V. & T. R. R. Co., 24 Nevada 53-88;

State vs. Alta S. M. Co., 24 Nevada 230.

The plaintiff could also pay the full amount of

the taxes under protest and maintain an action for

recovery of the excess.

Ark. Bldg & L. Assn, vs. Madden, 175 U. S.

270-274 44 L.Ed. 159-160.

RELIEF IN EQUITY

A case where the exercise of jurisdiction is not

made out by showing that the taxes are irregular,

unjust or illegal.

Pacific Express Co., vs. Seibert, 44 Fed. 312. Err-

ors or excess in valuation, or hardships or injustice

of the law, either before or after payment of taxes,

does not justify a court of equity to interfere by in-

junction to stay collection of taxes.
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Railroad Tax Cases, 92 U. S. 614;

Dows vs. Chicago, 20 L.Ed. 67;

Ark. B. & L. Assn. vs. Madden, 175 U. S. 270;
44 L. Ed. 159;

Pittsburg vs. Bd. Pub. Wks. 172 U. S. 32, 43
L. Ed. 354;

Pacific Express Co. vs. Seibert, Supra;

Hazard vs. O'Bannon, 38 Fed. 220.

Injunction will not lie to restrain the collection

of taxes merely on an allegation that the valuation

of the property assessed is excessive.

Alberquerque Nat. Bank vs. Perea, 147 U. S.

87,37 L. Ed. 91;

Stanley vs. Board. 121 U. S. 5353, 30 L. Ed.

.1000;

Chicago vs. Babcock, 204 U. S. 584, 51 L. Ed.

636;

State R. R. Tax Cases 92 U. S. 613, 23 L. Ed.

669;

Transportation Co. vs. Parkersburg, 107 U.
S. 691, 27 L. Ed. 684;

Woodman vs. Ely, 2 Fed. 839.

In the case of Chicago vs. Babcock, supra, the

court holds that every presumption is to be indulged

in favor of the validity and reasonableness of the

valuation placed on plaintiff's property by the tax

commission. The courts of equity are without power

to control the discretion vested in the Tax Commis-

sion by the Act of its creation as to the value of

plaintiff's property for taxation.

Railroad Tax Cases, Supra.

Pittsburg vs. Backus, 154 U. S. 421, 338 L. Ed.

1031;
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Maish vs. Arizona, 164 U. S. 599, 41 L. Ed.

567;

Adams Ex. Co. vs. Ohio, 1655 U. S. 194, 41

L. Ed. 683;

Henderson Bridge Co. vs. Kentucky, 166 U. S.

150,41 L. Ed. 953;

Coulter vs. L. & N. R. R. Co., 196 U. S. 605,

49 L. Ed. 616.

Something more than the characterization of the

valuation as fraudulent is needed to invoke the re-

straining power of the Court of Equity.

Ambler vs. Chateau, 107 U. S. 586, 27 L. Ed.

322;

Chicago vs. Babcock, 204 U. S. 591, 551 L. Ed.

638:

POWERS OF NEVADA TAX COMMISSION

Whenever the law invests in a special tribunal the

duty and power of ascertaining and determining the

question of fact, such decision amounts to more than

a mere presumtion that the fact exists, and such de-

cision cannot be overthrown in a collateral attack

by evidence tending to show that the fact was other-

wise than that found and determined.

Pittsburg vs. Backus, Supra.

Western Un. Tel Co. vs. Taggart, 163 U. S. 1,

41 L. Ed. 41.

The Act creating the Nevada Tax Commission

vests the Commission with full power and control

over the revenues of the State. It has the power to

fix values and equahze assessments. It may sue and

be sued. The Act provides a remedy for the parties

alleged to be aggrieved. The doors of the Court are

open, and it appears from the record in this case that
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due notice was given appellee of the decision and

judgment of the Commission. The question arises

then as to the construction of that portion of the Act

which gives the party alleged to be aggrieved a rem-

edy in a court of law.

Stanley vs. Board. 121 U. S. 535, 30 L. Ed.
1002;

Hazzard vs. O'Bannon, 38 Fed. 220;

Allen vs. Pullman Co. 11 Supreme Ct. Rep.
682.

It is contended by plaintiff that the Nevada Tax
Commission having at its January meeting fixed the

valuation of the property of the plaintiff, defendant

has no power thereafter to equalize said valuation,

either up or down. We think that no such narrow

construction can be placed upon the Nevada Tax
Commission Act, nor upon Section 6 as contended for

by the plaintiff. Plaintiff relies upon the language

"at the regular session beginning on the second Mon-
day in October of each year said Commission shall

review the tax rolls of the various counties as cor-

rected by the county boards of equalization, and may
raise or lower for the purpose of state equalization

the valuations therein established by county assess-

ors and county boards of equahzation on all classes

of property, etc." It is contended that under this

section no equalization can be made of assessments

made on property required to be made on property

at the January meeting. It is our contention that

the procedure outlined by the act is that the com-

mission shall at the January meeting establish the

valuation of the character of property described

therein. It is then passed to the county boards of
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equalization, and thereafter for the purpose of state

equaHzation the Tax Commission may raise or lower

the valuation thereof.

State vs. Carson & Colorado R. R. Co. 29
Nev. 487.

It is to be observed that under the statute con-

strued by the Supreme Court in the above case that

there was an expres prohibition against the equaliza-

tion by county boards, yet the Supreme Court of this

State held that the county boards were entitled to

equalization, and the conditions there are conform-

able to the conditions existing with reference to the

plaintiff herein, because it was not until September

on the filing of the reports of the plaintiff with the

Public Utility Commission that the Nevada Tax
Commission was appraised of the increase of value

of the property within the state by reason of its

increased earnings, and the Supreme Court of this

State has held that earnings are a fair basis upon
which to arrive at the full cash value of property,

particularly public utilities, for assessment purposes.

State vs. V. & T. R. R. Co., 24 Nevada 53.

The purpose of the statute in fixing the two meet-

ings in January and October is manifestly for the

purpose of avoiding the necessity for notice, but

there is nothing in the statute which prohibits the

Nevada Tax Commission from thereafter taking up

any valuation theretofore established, and either

raising or equalizing the same. As a matter of fact

this is contemplated by Section 3, which provides for

special meetings of the commission, of which due

notice of time, place and purposes shall be given, and

such notice was in fact given in this case, and in this
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connection we desire to call the Court's attention to

the affidavit of Mr. Albert S. Cooper filed in this

cause, wherein it appears that said company applied

and was granted a hearing for the purpose of equali-

zation, and at said time it was requested to furnish

or make a showing in regard to the franchise value

of its property; that plaintiff refused to make any

showing as to its franchise value, and then and now
contend that the physical valuation of such property

actually within the State of Nevada is the only thing

that can be assessed and taxed.

The Commission did not exhaust its powers at

the January meeting and it was not functus officio

after that time. It is a continuous board in con-

tinuous meeting.

Railroad Tax Cases, 136 Fed. 233, 238, et seq.

PLAIN, ADEQUATE AND COMPLETE REMEDY
AT LAW

The appellee has a plain, adequate, and complete

remedy at law. Suits in equity shall not be sustained

in any Court of the United States in any case where

a plain, adequate, and complete remedy may be had

at law, and the interference of the Courts of the

United States by injunction with the collection of

State taxes, or with state administration of matters

of internal poKce, can only be justified in a plain case

not otherwise remediable.

Ark. B. & L. A. vs. Madden, 175 U. S. 269;

Pittsburg vs. Bd. Pub. Wks. 172 U. S. 32;

Shelton vs. Piatt, 11 Sup. Ct. Rep. 646, 35 L.

Ed. 273;

Allen vs. Pullman, 11 Sup. Ct. Rep. 682;

Dows vs. Chicago, Supra.



Illinoic ContTL.! E.R.Co. v. Greene
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PROPERTY PART OF A SYSTEM
When the property is part of a system and has

its actual use only in connection with other parts of

the system, the fact may be considered by the State

in taxation purposes, even though other parts o:^ the

system are outside of the State. The sleepers and
rails of a railroad, or the posts and wires of a tele-

graph company, are worth more than the mere pre-

pared wood, the bars of steel or coils of wire, and
it is held reasonable and constitutional to get at the

worth of such a line in the absence of anything more
special by a mileage proportion. Such a tax is a tax

on the property, and not on the privilege of doing

business, but it is intended to reach the intangible

value due to what is called the organic relation of the

property in the State to the whole system.

Western Union Tel. Co. vs. Taggart 165 U.
S. 121-2;

Fargo vs. Hart, 193, U. S. 190;

Adams Exp. Co. vs. Ohio, 165 U. S. 194, 41

L. Ed. 683;

Union Pac. vs. Cheyenne, 113 U. S. 516;

Pittsburg Cin. etc. RR. vs. Ed. Pub Wks. 172

U. S. 32.

PHYSICAL AND NON-PHYSICAL VALUATION
Physical and non-physical values must be ascer-

tained for taxation purposes. Such a method is both

legal and just. It has been sustained in the Supreme
Court of the United States in the case of Cleveland,

C. C. & St. P. Ry. Co. vs. Backus, 154 U. S. 446. It

has likewise been upheld in the Supreme Court of the

State of Nevada, in the Case of State of Nevada vs.

Wells Fargo 150 Pac, 836, which decision of the Su-
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preme Court of the State of Nevada was upheld in

,the Supreme Court of the United States 248 U. S. 165.

RATE MAKING AND TAXATION

\Ve have endeavored to cite cases which cover the

question of taxation. This is not a rate making case.

The distinction between the determination of the

value of property for taxation and rate making pur-

poses is so clear and is so well recognized that we do

not consider an elaborate discussion of the distin-

guishing characteristics is required in this brief.

Rate making is one thing and taxation is another.

There is a very clear distinction between the finding

of fair present value of property for rate fixing pur-

poses and that for purposes of sale and taxation. The

sale and taxation value involves the consideration of

its earning or franchise value or use value to the

owner. No allowance for franchise or use value in

a rate fixing case can be made except, of course, its

actual cost or investment value, which is always in-

cluded with other characteristics of the plant as one

of the non-physical elements in every appraisal. But,

as can be easily seen, to include within the appraisal

an earning or franchise value equivalent to what
such property is worth to the owner for rate fixing

purposes, would defeat the power of the state to re-

quire its public utilities to render service at just and

reasonable rates. For, as said by Wyman on Public

Service Corporations, Vol. 2, Page 1104:

'The value of the franchise is itself based
on the capacity of the company to earn profits;

and it becomes greater when the earnings of the

company are increased. If, therefore, a high

rate of income could be justified on account of
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the great value of the franchise, this fact would
in turn enhance the value of the franchise itself,

and so justify a still higher charge; and there

would be no limit to the legal charge of the com-
pany which could be enforced should such fran-

cLise values be permitted to increase in thic way
the capital charges."

Sprinfy Vallev Water Case by Judge Farring-

ton, 165 Fed 667. Id. 192 Fed. 137;

C. T. T. Co. vs. Louisville, 187 Fed. 637;

Lincoln Gas Case, 182 Fed. 926;

Gas Co vs. N. J. PubHc Service Com. 87 Atl.

651.

In the Passaic New Jersey Gas Case, 87 Atl. 651,

there is able discussion of the subject of the deter-

mination of values for rate making purposes. The

rule for the determination of the value of property

for condemnation and sale purposes, which is the

same as the rules which apply for taxation purposes,

is clearly given by Justice Brewer in the case of the

Monongahela Navigation Company vs. United

States, 148 U. S. 312.

The total value upon which the appellee was per-

mitted to earn was upon $4,505,600, property devoted

and useful to Nevada service. If the Public Service

Commission of Nevada had only permitted the ap-

pellee to earn a fair return upon the physical value

of the property situate in Nevada, $1,098,646, there

might be some merit in the contention made in behalf

of appellee, but it is quite apparent that it was per-

mitted to earn upon all property devoted to Nevada
service. Certainly the Public Service Commission of

Nevada would not have considered $435,000 a year,

the Nevada earnings, a reasonable return upon $1,-

098,644, the physical valuation of property in Ne-
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vada, for this would have been a net return of some-

thing like 43 per cent.

We submit that the assessment valuation of $2,-

221,417.00 placed upon the Property of appellee by

the Nevada Tax Commission is fair, just, reasonable

and equitable and that the same was in every respect

in full conformity with the law.

GENERAL PRINCIPLES OF LAW

The facts stated in this case do not constitute

irreparable injury.

Shelton vs. Piatt, 35 L. Ed. 274;

Indiana Mfg. Co. vs. Koehne, 188 U. S. 681.

The Constitution of the United States does not

in all cases profess to protect property from unjust

or oppressive taxation by the States. That is left to

the state constitution and state laws.

Memphis Co. vs. Shelby Co., 109 U. S. 398,

27 L. Ed. 976.

State discrimination in the matter of taxation,

when not arbitrary, oppressive or capricious, but

founded on reasonable distinction of principle, is not

invalid as denying equal protection of the laws.

Amer. Ref. Co. vs. La. 179 U. S. 89, 45 L. Ed.
102.

The provision of the United States Constitution,

14th Amendment, that no state shall deny any per-

son the equal protection of the laws does not prevent

a state from adjusting its system of taxation in all

proper and reasonable ways, nor does it compel the

state to adopt iron clad rules of equal taxation.
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Bell Gap R. Co. vs. Pennsylvania, 134 U. S.

232, 38 L. Ed. 895.

Classification of subjects of taxation is necessary

to secure true uniformity and equity of taxation,

and the requirements of the federal constitution

have been fulfilled if the rates, though different for

cei^arate classes, operate uniformly on each class.

Ky RR. Tax Cases, 115 U. S. 321, 29 L. Ed. 414.

The federal constitution gives no right to chal-

lenge a tax law upon the sole ground of inequality

of the burdens imposed by law.

Merchants Bank vs. Pittsburg, 167 U. S. 461,

42 L. Ed. 236.

The 14th Amendment to the Constitution of the

United States does not prevent the classification of

property for taxation, subjecting cne kind of prop-

erty to one kind of taxation, and another kind of

property to a different rate, nor distinguishing be-

tween franchises, licenses and privileges, and visible

and tangible property, and between real and per-

sonal property.

Home Insurance Co. vs. N. Y. 134 U. S. 594,

33L. Ed. 1025;

Giozza vs. Tiernon, 148 U. S. 657, 37 L. Ed.

599.

Respectfully submitted,

GEORGE B. THATCHER,
Former Attorney-General of the

State of Nevada.

LEONARD B. FOWLER,
Attorney-General of the State of

Nevada.
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ROBERT RICHARDS,
Deputy Attorney-General of the

State of Nevada.

For the Appellants.

APPENDIX

As a part of the annexed brief, pursuant to rule,

the appellants hereby include its Assignment of

Errors, asserted and intended to be urged as set

forth in Pages 131 to 135, inclusive, of the Transcript
of Record, as follows, namely:

"ASSIGNMENT OF ERRORS"

"Now comes the defendants in the above-

entitled case and file the following assignment
of errors upon which they rely upon their prose-

cution of the appeal in the above-entitled case

from the decree made by this Honorable Court,

on the 22d day of June, 1917:

I.

That the Court erred in making and entering

its Final Decree, and said decree is not sup-

ported by, and is contrary to the evidence.

11.

That the Court erred in finding in its decree

that the full cash value of all of plaintiff's prop-

erty within the State of Nevada, for the tax

year 1914, was $1,492,815 and said finding is

contrary to the evidence, and is not supported
thereby.

III.

That the Court erred in finding in its said

decree, that the assessed valuation of the plain-

tiffs property for the year 1914 was $895,689,
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and said finding is contrary to the evidence and
is not supported by the evidence.

IV.

That the court erred in finding that the as-

sessed valuation apportionable, upon a mile unit

valuation basis, for the tax year 1914, for Nye
County to be $328,689, and for the county of

Esmeralda $567,000, and said finding is contrary
to the evidence and is not supported thereby.

V.

That the Court erred in finding that the

valuation of $2,221,417 placed and assessed upon
pi'operties of the plaintiff, in Nevada, for the

tax year 1914, by the Nevada Tax Commission,
in so far as the same exceed sixty {Q0%) of $1,-

492,815, to be unjust and inequitable, and said

finding and decree is contrary to the evidence,

and is not supported by the evidence.

VI.

That the Court erred in declaring void, by its

decree, all valuations of the Nevada Tax Com-
mission established for the fiscal year 1914, on
the property of the plaintiff, in the State of Ne-
vada, for assessment and taxation purposes in

excess of sixty (60%) per cent of $1,492,815, and
the same is contrary to the evidence and is not

supported by the evidence.

VII.

That the Court erred in granting a perpetual

injunction enjoining these defendants from de-

manding, collecting, instituting or prosecuting

any steps or proceedings to collect taxes and
assessment upon the Assessment Rolls of said

County of Nye, in the hands of the dedenfants,

or either of them, against the plaintiff. The
Nevada-California Power Company, for the tax
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year beginning January 1st, 1914, on any valua-

tion in excess of the sum of $328,689, and the

same is contrary to the evidence, is unsupported
thereby, and said order is beyond and in excess

of the jurisdiction of the above-entitled ccurt.

VIIL

That the Court erred in granting a prelim-

inary injunction, made and entered by the Court
on the day of , for the reason that

said order is not supported by the evidence and
is contrary thereto, and that the plaintiffs have
a plain, speedy and adequate remedy in the ordi

nary course of law, under and by virtue of the

provisions of Sections 3664 and 3659 of the Re-
vised Statutes of Nevada, 1912. «

IX.

That the Court erred in. overrulin.o,- the mo-
tion of the defendants to dismiss the Complaint
in the above-entitled action.

X.

That the Court erred in its opinion in findinp;

that the value of the Water Rights of plaintiff

at $1,200,000 and the same is not supported by,

and is contrary to, the evidence.

XL
The court erred in finding in its opinion o^

March 21st, 1917, in allowing ten (10%) per cent

per annum depreciation on property in Nevadp,
and the same is contrary to the evidence, and is

not supported by the evidence.

XII.

That the Court erred in finding in its opinion

of March 21st, 1917, that three (3%) per cent

should be allowed to cover depreciation of the

Power Plant of plaintiff, and the same is con-
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trary to the evidence, and is not supported
thereby.

XIII.

That the Court erred in its opinion of March
21st 1917, i.i using ten (10%) per cent as a capi-
tahzation factor to be applied for the purpose of
ascertaining the intangible value of plaintiffs
property, and the same is not supported by the
evidence and is contrary thereto.

XIV.

That the Court erred in finding that ten

(10%) per cent is a fair return to be allowed on
Nevada property, and the same is contrary to

the evidence, and such finding is not supported
thereby.

XV.

That the Court erred in its opinion of March
21st, 1917, in finding and holding that the in-

tangible value of plaintiff's property is $1,163,-

780, and said finding is contrary to the evidence
and is not supported thereby.

XVI.

That the Court erred in its opinion of March
21st, 1917, in finding that $297,131 of the amount
of intangible value to be added to the physical

value of the Nevada property of plaintiff for
assessment and taxation purposes, for the year
1914, and said finding is contrary to the evi-

dence and is not supported thereby.

WHEREFORE, the appellant prays that
such decree be reversed, and said District Court
of the United States, for the District of Nevada,
be directed to dismiss the bill."
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II.

As part of the annexed brief, pursuant to rule, the

appellants hereby include Sections 5, 6, and 7 of an

Act of the Legislature of the State of Nevada, en-

titled, "An Act in relation to the public revenues,

creating the Nevada Tax Commission, defining its

powers and duties and matters relating thereto, and
repealing all acts and parts of acts in conflict there-

with", Statutes of Nevada, 1913, at Page 175,—re-

ferred to in the annexed brief and deemed necessary

to the decision of this case as follows, namely:

"Sec. 5. At the regular session of said com-
missiOii held on the second Monday in January
of each year, said commission shall establish the
valuation throughout the state on any property
which in its judgment may be assessed more uni-

formly by said commission than by the various
assessors and which shall in any event include

The property of all railroad, sleeping-car, street

railway, traction, telegraph, telephone and elec-

tric light and power companies, together with
the franchises under which the same may be
operating and the property and franchises of
all express companies operating on any common-
carrier in this State, and which foregoing shall

be assessed as follows: Said commission shall

estr.biiGh the valuation of the franchises, road-
ways, roadbeds, rails, bridges, rolling-stock,

poles, wires, fences, pipes, canals, conduits,

rights of way, and other property, or any part
thereof, used directly in the operation of any
such business of any such company in this state,

as a collective unit; and if operating in more
than one countv, on establishing such unit valua-

tion for the collective property said commission
shall then proceed to determine the total aggre-
gate mileage operated within the state, and
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within the several counties thereof, and so ap-

portion the same upon a mile-unit valuation

basis, and the number of miles so apportioned
to any county shall be subject to assessment in

that county according to the mile-unit valiu

so established by said commission. The word
"companies" shall be construed to mean and in-

clude any person or persons, company, corpora-

tion or association engaged in the business

described. And said commission shall also

classify and establish class valuations on all or-

dinary live stock in each of the several counties

;

and may, in its discretion, district the state geo-

graphically in land assessment districts (e;

sive of land within any incorporated or unincor-

ported town or city, or right of way) according

to relative uniformity of land valuations, and
establish minimum acreage valuations for suc'

classes in each such district; provided, that if

in the opinion of said commission any tr?c'

land, by reason of si:)ecial conditions would be

improperly assessed by the apphcation o'

classified acreage valuations, such tract may be

excluded therefrom and specially appraised; but

in such cases said commission shall file with the

assessor of the county in which the same is lo-

cated, the reasons for such special appraise-

ment; and which may relate to the improvident

use of a valuable water right, where the value

of such water right, if used in the legitimate rec-

lamation of lands, would be greater than the

class valuation of the lands on which the same
is so improvidently used. In case of the omis-

sion of said commission to establish a valuation

for assessment purposes upon any property

mentioned in this section it shall be the duty of

the assessor of any county wherein such prop-

erty is situated to assess the same. Said com-
mission, for any reason which seems to it suffi-
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cient, may by resolution, delegate its authorily

to establish the valuation of any such property
to the assessor of any county in which the same
is entirely located. All other property shall be
assessed by the county assessors in accordance
with the provisions of Section 8 of this Act.

Sec. 6. At the regular session beginning on
the second Monday in October of each year, said

commission shall review the tax rolls of the vari-

ous counties as corrected by county boards of

equalization, and may raise or lower, for the

purpose of state equalization, the valuations
therein as established by county assessors and
county boards of equahzation, on any class of

property, or piece of property, in whole or in

part in any county; and on certification thereof
to the auditor of any county wherein such prop-
erty is assessed, said auditor shall make the
changes required in the assessment roll prior to

the delivery of his completed tax roll to the ex-

officio tax receiver. No taxpayer shall be de-

prived of any remedy or redress in a court of

law relating to the payment of taxes, but all

actions at law shall be for redress from the find-

ings of said commission, and may not be insti-

tuted upon the act of an assessor or of a county
board of equalization until said commission, at

such regular session, has denied the complainant
redress. Said Nevada Tax Commission, in that
name, mav sue and be sued, and shall be so

named as defendant in any action at law brought
under the provisions of this section, and the at-

torney-general shall defend the same, but the

burden of proof shall be upon the complainant
to show by clear and satisfactory evidence that

any valuation established or equalized by said

commission is unjust and inequitable.

Sec. 7. Any property owner who has in-

itiated a court proceeding for redress from any



SUBDIVISIONS 2 and 3 of SECTION 3664a of the

POLITICAL CODE OF THE STATE OF CALI-

FORNIA RELATIVE TO THE ASSESSMENT
OF PUBLIC UTILITIES.

2. When such companies are operating partly within

and partly without this state, the gross receipts within this

state shall be deemed to be all receipts on business begin-

ning and ending within this state, and a proportion, based

upon the proportion of the mileage within this state to

the entire mileage over which such business is done, of

receipts on all business passing through, into, or out of

this state.

3. The percentages above mentioned shall be as follows

:

On all railroad companies, including street railways, five

caid one-fourth per cent; on all sleeping car, dining car,

drawing-room car, palace car companies, refrigerator, oil,

stock, fruit, and other car-loaning, and other car com-

panies, three and ninety-hve hundredths per cent; on all

c<mipanies doing express business on any railroad, steam-

boat, vessel or stage line, nine-tenths of one per cent; on

all telegraph and telephone companies, four and two-

tenths per cent; on all companies engaged in the trans-

mission or sale of gas or electricity, five and six-tenths

per cent.
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increased valaation of his property for assess-

ment purposes, and who shall have paid his De-
cember installment of taxes thereon in full, may,
on iiling with the treasurer of the county a cer-

tificate of the clerk of any court that such issue

is pending, pay his June installment in two sep-

arate payments, to-wit: One payment in a sum
w^hich, when added to the December installment
shall represent the amount of taxes payable, if

computed on the valuation of the preceding fis

cal >ear, plus the taxes on any improvements
added since such preceding levy, and the other
for the balance required to make up the full

June installment; and said county treasurer
chr.ll receipt for the latter as a special deposit,

to be held by such treasurer, undisbursed, until

the court by its finding shall award it; and said

property owner, in such case, shall not be liable

for any penalty under the deliquent tax act; and
if the court by its findings reduce the assess-

ment valuation of such property, said county
treasurer, on order of the court, shall refund
from such special deposit an amount corre-

sponding to such reduction, and shall transfer

the remainder to the public revenues, and if the

court shall not reduce the valuation of said prop-
erty, then said county treasurer shall transfer
the entire special deposit to the public revenues."

FINIS.
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No. 3117.

UNITED STATES CIRCUIT
COURT OF APPEALS

FOR THE NINTH CIRCUIT.

NATHANIAL K. FRANKLIN,
in his capacity as Treasurer and

Ex-officio Tax Receiver of the

County of Nye in the State of

Nevada; JOHN A. SANDERS,
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From which the controlling facts, very much
condensed, may be deduced as follows

:

There is no dispute as to the facts, and so far

as the merits are concerned the only question

involved is the validity of certain taxes as-

sessed against the property of the appellee by
the Nevada Tax Commission at its October
session in 1914 1

The appellee is an electric corporation, or-

ganized and existing under the laws of the

State of Wyoming, and in 1914 it was the own-
er of a system of hydro-electric generating plants

situate on Bishop Creek in Inyo County, Califor-

nia and of a certain main transmission line ex-

tending from thence into the Counties of Nye
and Esmeralda in the State of Nevada, together

with certain distributing lines branching there-

from in the Cotmties last named, and by means
of its power plants and transmission and dis-

tributing lines thus mentioned, it was, during
the year 1914, and for several years prior there-

to, engaged in the pusiness of generating elec-

tric power at its power plants in the State of

California, and transmitting the same from
thence into the said Counties of Nye and Es-

meralda, in Nevada, and there selling and dis-

tributing the same to the public to be used for

purposes of light and heat and power 2

Approximately 85 per cent of the appellee's

transmission lines during the year 1914 were
in the State of Nevada, and 15 per cent in the

State of California, and during the same year
approximately 95 per cent of the appellee's in-

come was derived from sales in Nevada of elec-
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trie current manufactured wholly in California,

and transmitted from thence into the State

of Nevada by means of its power plants and
transmission and distributing lines above men-
tioned 3

The physical values (as they have been

called), of the plaintiff's properties thus oper-

ated as a whole in the two States, during the

year 1914, were as follows:

In the State of California (in-

cluding water rights) $3,500,000.00 4

In the State of Nevada 1,200,000.00 3

Total Physical \'aluations in

Both States $4,700,000.00

And the intangible, or franchise, or use value,

(as the same has been variously designated)

of the same property in both States during the

same year, 1914, as found by the District Court
was $1,163,780, apportioned by that Court
ratably as between the two States as follows:

To the State of California $866,649.00

To the State of Nevada 297,131.00 4

And the total full cash value of all the plain-

tiff's properties in the State of Nevada during
the year 1914 (as found by the District Court^
was $1,497,131. But that Court, making allow-

ance for slight changes which might be pos-

sibly appropriate in the rates assumed by the

Court for reasonable returns on the property or

in the amounts fixed for depreciation, fixed

the true full cash value of all of the plaintiff's

properties situate in the State of Nevada, dur-

ing the year 1914, at the same figure fixed by
the Nevada Tax Commission at its January
session in 1914, to-wit: At the sum of

$1,492,815 5
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The Nevada Tax Commission at its October

session in 1914, ostensibly for purposes of equal-

ization, fixed and assessed the value of the same
properties of the plaintiff in the State of Ne-
vada for the same year at the sum of $3,700,713. 7

And this latter valuation was arrived at by
the Nevada Commission by the simple process

of capitalizing the net earnings of all of the

plaintiff's properties in both States, devoted to

the Nevada service during the year 1914, at 10

per cent and appropriating or ascribing 85 per

cent of the resulting value to the State of

Nevada,—and this, as testified by Mr. Shaugh-
nessy, chairman of the Nevada Tax Commis-
sion, was done for two reasons, first, because
85 per cent of the plaintiff's transmission and
distributing lines happened to be in that State,

and. secondly, (in Mr. Sliaughnessy's own lan-

guage), because "in California the assessment
there taken by the California authorities on a

basis of a 4.5 per cent factor, applied to the

portion of the gross earnings measured to Cali-

fornia and assigned to California on the basis of

the ratio of the shipment mileage within Cali-

fornia to the total mileage, being the basis on
which they assigned to California, gave them
a v^aluation within California, estimated on the

physical property, of approximately $600,000 or

v$650.000: and that, in contradistinction to the

fact that there was something like three million

some odd thousand dollars' worth of the physi-

cal properties of your company actually situate

in California. Now, then, it necessarily fol-

lows from that, that they left, the State of

California left to the State of Nevada, the bal-

ance of the earnings I have used, to the State

of Nevada for assessment." (Tr. pp. 172-

173) 10-1?

111.
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It is manifest therefore, as held and found

by the learned Judge of the District Court,

upon the basis of the facts just stated, that the

properties of the appellee thus devoted to the

Nevada service in 1914 were not homogeneous,

but on the contrary they consisted of a system of

manufacturing or electrical generating plants of

great value, composed of reservoirs and water

rights and intake dams and flow lines and pres-

sure lines, and hydro-electric generating plants,

situate wholly within the State of California, and

of certain transmission and distributing lines of

comparatively small value extending from

thence into the State of Nevada 13-15

It was held and found by the District Court

that the valuation of $3,700,713 thus assessed

against the plaintiff's properties in the State of

Nevada, by the Nevada Tax Commission at its

October session in 1914, was, insofar as it ex-

ceeded the true full cash value of the plaintiff's

properties within that State for that year, which

the Court fixed at the sum of $1,492,815, an at-

tempt upon the part of that Commission to as-

sess property values situate wholly within the

State of California, and that the same was to

that extent invalid 13

The appellants do not contend that it is with-

in the power of the taxing authorities of the

State of Nevada thus to assess and levy taxes

on property values situate in the State of

California, and they do not with any perceptible

seriousness deny that this is precisely what the

taxing authorities of the State of Nevada did,

or, at any rate, attempted to do in this in-

stance 1^

The only proposition of any controlling im-

portance apparently relied upon by the appel-

lants in their brief, is the contention that the

IV.
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Federal Courts are without jurisdiction to en-

tertain this suit, first, because it is, as they say
(appellants' brief pp. 2-3), in reality a suit pros-

ecuted by a citizen of the State of Wyoming
against the State of Nevada, and therefore pro-

hibited by the 11th amendment of the Constitu-

tion of the United States; and secondly, (see

appellants' brief, page 11), because the plain-

tiff in this action has a plain, speedy and ade-

quate remedy in the state courts in the ordi-

nary course of law, as follows: (a) It may
avail itself of the provisions of section 7 of the

Nevada Tax Commission Act, as it stood in

1914; or, (b) It may tender the amount which
it claims to be actually due and await the suit

necessary to be brought pursuant to Sections
3656-3664 of the Revised Laws of the State of

Nevada in cases of delinquent taxes, amount-
ing to over $300.00; or, (c) It can pay the full

amount of its taxes under protest and maintain
a common law action for the recovery of the
excess '. 15-16

These contentions, as well as some of the

minor propositions apparently advanced or sug-
gested by the appellants, are discussed by the

appellee as indicated in the following brief of its

argument 16

BRIEF OF APPELLEE'S ARGUMENT.
I.

AS TO APPELLANTS" CONTENTION
THAT THIS IS IN REALITY A SUIT
PROSECUTED BY A CITIZEN OF WYO-
MING AGAINST THE STATE OF NE-
VADA, AND THEREFORE PROHIBITED
BY THE IITH AMENDMENT TO THE
CONSTITUTION OF THE UNITED
STATES 16
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Appellants' contention is in substance that

the taxing authorities of a state or a sub-

division thereof may be enjoined by the Federal

Courts where it is contended that the law under

which they are acting is unconstitutional, but

not otherwise 17-18

There is, however, no room at this time for

this contention. It has been settled adversely

to the appellants by the Supreme Court of the

United States, in its opinion handed down June
11, 1917, in the case of Green v. Louisville &
I. R. Co., 224 U. S. 499, 61 L. Ed. 1280, Zl

Sup. Ct. Rep. 673. This was a tax injunction

suit brought in the United States District

Court for the Eastern District of Kentucky, and
there being no contention that the statutes of

that State under which the defendants acted

were unconstitutional, there was a motion to

dism.iss interposed upon the- ground, among
others, that the suits were in reality, suits

against the State of Kentucky. Judgment for

plaintiff was affirmed by the Supreme Court.

This case was in point of principle and as to

the facts essentially on all fours with the case

at bar. The conclusion therein arrived at was
not dictum, but was necessary to the decision

of the objection to the jurisdiction interposed by
the appellants therein, and there is no longer

any room for the re-argument of the same
objection in this court 18-23

See also Louisville & N. R. Co.

V. Bosworth, 209, Fed. Rep. 380,

and the same case reported under
the title Louisville and N. R. Co.

V. Green, in 244 U. S. 522, Z7 Sup.

Ct. Rep. 683.

VI.
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II.

AS TO APPELLANTS' CONTENTION
THAT THE FEDERAL COURTS ARE
WITHOUT JURISDICTION HEREIN FOR
THE REASON THAT THE PLAINTIFF
HAS A PLAIN, SPEEDY AND ADEQUATE
REMEDY IN THE STATE COURTS IN
THE ORDINARY COURSE OF LAW 23

(a) As to the suggestion that the plaintiff

may avail itself of the provisions of Section

7 of the Nevada Tax Commission Act 24

This section 7 of the Nevada Tax Commis-
sion Act, as it stood in 1914 affords the plain-

tiff no plain, adequate or complete remedy in

this case, within the meaning of the equity

rule emhodied in Section 267 of the Federal

Judicial Code, for the following reasons:

In the first place it affords no remedy at com-
mon law at all, but on the contrary the remedy
(if any) thereby afforded, or supposed to be

afforded, is purely statutory, and in its nature

equitable rather than legal,—and it is elemen-

tary that neither equitable nor statutory rem-
edies provided in and by state statutes can oust

federal courts of their jurisdiction in equity

cases

And in the second place, it is an attempt upon
the part of the Nevada legislature to prescribe

the procedure to be followed by "any property

owner who has initiated a court proceeding for

redress from any increased valuation of his

property foe assessment purposes." The ex-

pression "court proceeding" as herein used, is

certainly broad enough to include the plaintiff's

suits in equity now at the bar of this court,

—

and it is likewise elementary that the procedure

in equity in the federal courts cannot be pre-

vn.

26
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scribed or molded or controlled by state sta-

tutes 26-27

And in the third place, even if the provisions

of this section could be regarded as affording

in some cases a remedy at lav^, or in equity, or

in any sense, it is evident that they afford the

plaintiff in the suits at bar no adequate remedy. 27

The taxes justly due by the plaintiff in the

suits at bar, as alleged in its complaints, are

as follows: Tn Nye County, $6,321.25, and in

Esmeralda County, $11,382.60,—while the

amounts assessed against the plaintiff in the

two counties are as follows: In Nye County,

$19,174.31, and in Esmeralda County, $34,-

526.63. Thus it will be perceived that the De-

cember installment of one-half of the taxes as-

sessed against it, and required by this section to

be paid, is, in each of these counties, largely in

excess of the amount justly due. This excess

in Nye County amounts to $3,365.90, and in Es-

meralda County to $5,880.71. And there is no

provision in the said section, or anywhere in

the Nevada Statutes, authorizing the repay-

ment or recovery of any portion of these ex-

cess amounts to the plaintiff, even though the

court may find the taxes justly due to be pre-

cisely as alleged by the plaintiff in its com-
plaints herein 27

King Countv. Wash. v. N. P. Rv.

Co.. 196 Fed. 325.

(b) As to the suggestion that the plaintiff

may tender the amount which it claims or ad-

mits to be actually due and await the suit nec-

essary to be brought pursuant to Sections 3657-

3664 of the revised laws of the State of Nevada
in cases of delinquent taxes amounting to over
$300.00 28

vni.
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The remedy offered or afforded by these sec-

tions of the Revised Laws of Nevada, which are

printed at length in the appendix at the end of

this brief is not a plain, adequate or complete
remedy at law, within the meaning of the equity

rule embodied in section 267 of the Federal Ju-
dicial Code for the following reasons:

1. It is not a remedy at law at all, but on the

contrary it is either an equitable remedy, or it

it a special statutory remedy, unknown to and
unavailing and unavailable at common law, or

it is a combination of such equitable and statu-

tory remedies 30-31

McConihay v. Wright, 121 U. S.

201, 206, 30 L. Ed. 932, 933; Mis-
souri, K. & T. Ry. Co. V. Elliott,

56 Fed. 772 ; Peck v. Avers & Lord
Tie Co., 116 Fed. 273,^53 C. C. A.

551; National Surety Co. v. State

Bank (C. C. A.) 120 Fed. 593, 602,

603.

2. It is a remedy available to the defendant
taxpayer in the state courts only, in an action

v/hich can be commenced in the state courts

only, and which cannot be removed therefrom
into the federal courts, even though the tax-

payer be a citizen and resident of another slate,

it is therefore not a remedy at law in the na-

tional courts, and it is well settled that : ''ii is

an absence of an adequate remedy at law in the
national courts, and that alone, which condi-

tions jurisdiction in equity in those courts."

(National Surety Co. v. State Bank, 120 Fed.

593, 56 C. C. A. 657, quoted with approval in

Union Pac. R. Co. v. Board of Comm'rs., 222
Fed. 651. 654.) 31-38

Smvth v. Ames. 169, U. S. 466,

IX.
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516; Brun. v. Mann, (C. C. A.) 151

Fed. 145, 153; Borden's Condensed
Milk Co. V. Baker (C. C. A.), 177

Fed. 906; Colvey v. Bd. of Com-
missioners, 89 Fed. 257; Stanton v.

Enibry, 46 Conn. 595 ; Bean v.

Smith, 2 Mason, 252, Fed. Case
No. 1174; Mayer v. Foulkrod, Fed.

Cas, No. 9341, 4 Wash. 343 ; Singer

Sewing Mach. Co. v. Benedict, 179

Fed. 628, 633; Hoev v. Coleman, 46

Fed. 221, 223; Western Union Tel.

Co. V. State, 190 U. S. 412, 47 L.

Ed. 1116; State v. V. & T. R. R.

Co., 23 Nev. 283, 292; Union Pac.

R. Co. V. Board of Commrs. 217,

Fed. 540; Singer Sewing Mach.
Co. V. Benedict, 229 U. S. 481, 57

L. Ed. 1288; Stone v. South Caro-
lina, 117 U. S. 430: Title Guar-
anty, etc. Co. V. State of Idaho,

U. S. Advance Sheets, Feb. 21,

1916.

3. It provides no means by which the de-

fendant taxpayer may remove the cloud on the

title to his property, which, under Section 2'6V)

of the 1912 Revised Laws of Nevada, attaclies

at and from ihe date on which the taxes were
levied 3 1-46

(c) As to the appellants' suggestion or con-

tention that the respondent can pay the full

amount of its taxes under protest and main-
tain a common law action for the recovery of

the excess 47

The question whether, in the absence of

statute, taxes on real estate can be recovered in
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an action at law, has been, both directly and
indirectly, involved and discussed and decided

in the federal courts, and it has been held there-

in that, in the absence of statute, such action

will not lie 51

Balfour v. Portland, 28 Fed. 738;

Stanlev v. Board of Supervisors of

Albany County, 121 U. S. 435, 30

L. Ed. 1001; Western Union Tel.

Co. V. the State of Missouri, ex

rel. Gottlieb, 190 U. S. 412, 47

L. Ed. 1116; Union Pac. R. Co. v.

Board of Commissioners, 222 Fed.

651-653.

And finally and in conclusion of this division

of this brief, it is respectfully submitted that the

federal courts will entertain and retain juris-

diction of these cases upon the authoritv of

Johnson v. Wells Fargo & Co., 239 U. S.'234,

L. Ed , 36 Sup. Ct. Rep. 62, even if

it be held, (1) that the State statutes cited by
the defendants afford the plaintiff a plain, ade-

quate and complete remedy at law within the

meaning of the equity rule embodied in section

267, of the judicial code; and (2) that the plain-

tiff may pay the taxes fraudulently assessed and
recover the same in an action at law in the

State Courts 58-61

III.

AS TO CERTAIN OTHER POINTS OR
PROPOSITIONS STATED OR DISCUSSED
UNDER SEPARATE HEADINGS IN AP-
PELLANTS' BRIEF:

( a ) As to the matters stated or discussed

under the heading: "In re UNLAWFUL AS-

XI.
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SESSMENT OF INTERSTATE PROPER-
TY." (Page 8 of Appellants' brief) 62

(b) As to the matters stated or discussed

under the heading: "EQUAL PROTECTION
OF THE LAW." (Page 10 of Appellants'

brief) 62

(c) As to the generalizations set forth un-

der the head of "RELIEF IN EQUITY."
(Pages 11-13 of Appellants' brief) 64

(d) As to the matters set forth under the

heading "POWERS OF NEVADA TAX COM-
MISSION." (Pages 13-16 of Appeilants' brief) 65

( e ) As to the matter stated under the head-
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20) 70
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STATEMENT OF THE CASE.

The appellee, The Nevada-California Power Com-

pany, was the plaintiff in the case as brought and

tried in the District Court and the appellants

were the defendants therein, and for purposes of con-

venience these parties have been so mentioned in

the appellants' brief and will be likewise so referred

to in our reply thereto.

There is not and was not at the trial of this case

in the District Court any dispute as to the facts.



It is alleged in the plaintiff's complaint, (Tr. p.

2), and not denied in the answer, (Tr. p. 32), in sub-

stance and in short that the plaintiff is an electric

corporation organized and existing under the laws

of the State of Wyoming, and authorized by law

and its Articles of Incorporation to carry on its

business in the States of California and Nevada, and

that in 1914 it was the owner of and ever since the

year 1907 had been engaged in operating certain

storage reservoirs, ditches, pipe-lines, diverting dams

and water rights, and certain electric power houses

and plants and transformer stations and sub-sta-

tions on Bishop Creek, in the County of Inyo, State

of California, and a certain main double transmis-

sion line leading from its said power houses and

plants on Bishop Creek in the State of California,

into the Counties of Nye and Esmeralda, in the

State of Nevada, together with certain distributing

lines branching therefrom in the Counties last

named, and that by means of its said power houses

and plants and transmission and distributing lines

and other properties above mentioned, it was, dur-

ing the year 1914 and ever since the year 1907 had

been engaged in the purely interstate business of

generating electric power at its power houses in the

State of California, and transmitting the same from

thence into the Counties of Nye and Esmeralda in

the State of Nevada, and there selling and distribut-

ing the same to the public to be used for light and

heat and power.
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The properties of the plaintiff in California de-

voted to the Nevada service in 1914, were its hydro-

electric Power Plants Nos. 2, 4 and 5, together with

their appurtenant pipe-lines, diverting clams, reser-

voirs, transmission lines and so forth, while its

properties in Nevada devoted to the Nevada service

in 1914 consisted of its transmission and distrihuting

lines and the appliances necessary in connection

therewith. (Tr. p. 196).

The plaintiff was also the owner of another hydro-

electric power plant known as Plant No. 3, situate

on Bishop Creek, in 1914, but that plant was not

devoted to the Nevada service during that year, and

its value was consequently excluded from consider-

ation in this case. (Tr. pp. 239-240.)

Approximately eighty-five per cent of the plain-

tiff's transmission lines during the year 1914 were

in the State of Nevada, and fifteen per cent in the

State of California, and during the same year ap-

proximately ninety-five per cent of the plaintiff's in-

come was derived from sales in Nevada of electric

current manufactured wholly in California and trans-

mitted from thence into the State of Nevada, by

means of its hydro-electric power plants and trans-

mission and distributing lines above mentioned. (Tr.

pp. 109, 111-113.)

The value of the plaintiff's tangible properties in

the state of Nevada during the year 1914, includ-

ing overhead charges, was $1,200,000.
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This was the value placed upon it by one of the

plaintiff's engineers, and was the highest valuation

placed upon it by any witness. (Tr. p. 111.)

The physical value of the plaintiff's

property in California, exclusive of wa-

ter rights, devoted to the Nevada ser-

vice during the year 1914, was ap-

proximately $2,300,000.00

And the value of the plaintiff's water

rights in the State of California devoted

to the Nevada service during the year

1914 was $1,200,000.00

Total physical value of all plaintiff's

properties in both states devoted to the

Nevada service during the year 1914,

as found by the Court, (Tr. pp. 110-111,

116) .$4,700,000.00

The intangible value of the same property of the

plaintiff in both States devoted to the Nevada ser-

vice during the year 1914, as found by the Court,

(Tr. pp. 118-119), was the sum of $1,163, 780.

And it was found by the Court that if this $1,-

163,780 of intangible value was apportioned ratably

as between the two States, the sum of $297,131

would be thereby added to the physical value of the

plaintiff's properties in the State of Nevada, dur-

ing the year 1914, whereby the total value thereof
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would amount to $1,497,131. But making allow-

ance for slight changes which might be possibly ap-

propriate in the rates assumed by the court for

reasonable returns on the property, or in the amounts

allowed for depreciation, the court fixed the true

full cash value of all of the plaintiff's properties sit-

uate in the State of Nevada, during the year 1914,

at the same figure fixed by the Nevada Tax Com-

mission at its January session in 1914, as hereinaf-

ter stated, to-wit: at the sum of $1,492,815. (Tr. p.

119).

The taxes paid by the plaintiff in California on

its properties within that State during the year

1914, computed and exacted pursuant to the laws

then in force in that State amounted to the sum of

$6,600.00. (Tr. p. 113).

The taxes assessed by the Navada Tax Commis-

sion on the plaintiff's properties in that State dur-

ing the year 1913 amounted to the sum of $16,500.

(Tr. p. 168).

In 1914 all taxable properties in the State of Ne-

vada, other than the several kinds and classes of

public utilities properties mentioned and described in

Section 5 of the Nevada Tax Commission Act next

hereinafter mentioned and referred to, were assessed

by the County Assessors of the various Counties in

that State, and the valuations thereof as thereby as-

sessed were equalized by the County Boards of

Ecjualization therein.



It was provided in the Nevada Tax Commission

Act in force in 1914 as alleged in the plaintiff's com-

plaint (Tr. pp. 4-6) and not denied by the answer

or otherwise, that there shall be annually held at

Carson City, in the State of Nevada, two regular

sessions of the Nevada Tax Commission, namely,

one beginning on the second Monday in January

of each year and continuing from day to day, until

the business is completed, at which valuations shall

be established by the said Commission of the several

kinds and classes of public utilities properties in-

cluding the properties of electric power companies,

mentioned in Section 5 of that Act, and another reg-

ular Session beginning on the second Monday in

October in each year and continuing from day to

day until the business is completed, at which meet-

ing the Commission "shall review the tax rolls of

the various counties as corrected by county boards

of equalization, and may raise or lower, for the pur-

pose of state equalization, the valuations therein as

established by county assessors and county boards of

equalization, on any class of property or piece of

property, in whole or in part in any county."

(Sections 3-8, inclusive, of the Nevada Tax Com-

mission Act in force in 1914, will be found printed

in the Appendix at the end of this brief.).

At its January session in 1914, and on, to-wit:

June 24, 1914, the full cash value of all of the plain-

tiff's property in the State of Nevada was fixed and

established by the Nevada Tax Commission at the



sum of $1,492,815, and following a uniform rule ap-

plied to all similar property in that State during that

year, sixty per cent of this amount was taken for

the purposes of taxation, making the assessed value

for that year, $895,689, of which $328,689 was ap-

portioned to Nye County, and $567,000 to Esmeral-

da County. In finding this value the Commission

took into consideration both physical and non-phys-

ical elements, and included therein overhead charges

during the period of construction, as well as the

franchises. (Tr. p. 108).

At the October session of the Commission in

1914, the plaintiff appeared before the Commission

and complained that this assessment was excessive

and illegal. Instead of reducing the valuation the

Commission raised it to $3,700,713, sixty per cent

of which, or $2,221,417, was fixed as the value for

the purposes of taxation. The effect of this change

was to increase the Nevada taxes of the plaintiff

for the year 1914 from $21,850.28 to $53,517.82,—

and thereupon the plaintiff brought this suit, to-

gether with a similar suit against the corresponding

defendants in Esmeralda County, alleging in short

and in substance in both cases, among other things,

and so far as necessary to be stated at this time,

that the full cash value of all the plaintiff's proper-

ties situate at any time during the year 1914 in the

State of Nevada, was the sum of $1,220,843 and no

more; that the value of the plaintiff's said proper-

ties had been, however, established by the Nevada



Tax Commission at its January session in 1914 at

the sum of $1,492,815; and that not content with

this and in disregard and violation of the law and its

duty and power and authority, the said Commission

at its regular session in October of the same year,

1914, fraudulently, wrongfully and unlawfully under-

took and assumed and pretended to equalize up-

wards its own original appraisement and assessment

of all of the properties of the plaintiff within the

State of Nevada, theretofore made by it as afore-

said; and that the said Commission in pursuance

of such fraudulent and unauthorized and unlawful

purpose and design did, at its said October session,

raise its aforesaid previous appraisement and as-

sessment of the plaintiff's properties in the State

of Nevada, for the year 1914, from the said sum of

$1,492,815 up to the sum of $3,700,713, sixty per

cent of which, or $2,221,417 was taken as the value

thereof for taxation purposes for the said year 1914,

and that the said Commission thereupon apportioned

the said last mentioned sum or assessed valuation

upon a mile-unit valuation basis as between the said

Counties of Nye and Esmeralda as follows: To the

said County of Esmeralda the sum or valuation of

$1,405,669, and to the County of Nye the sum or

valuation of $815,748; and that the said assessment

and valuation last mentioned was and is grossly

excessive and unjust and inequitable; and that the

taxes thereby imposed upon the plaintiff's real

property in the State of Nevada constituted and con-

stitute a lien thereon and a cloud upon the plaintiff's



title thereto; and that if the said assessment shall

be permitted to stand and be enforced against the

plaintiff and its properties within the State of Ne-

vada, the plaintiff will be thereby greatly embarassed

in the conduct of its business carried on by it therein

as aforesaid, and subjected to heavy and irreparable

loss and damage, and the public served by it to great

loss and inconvenience, and that the plaintiff will

be thereby compelled to bear in comparison with all

other properties assessed in the State of Nevada, and

in comparison with the properties of all other public

utility corporations named in section 5 of the said

act of March 20, 1913, as aforesaid, more than its

Just proportion of taxes, and that the burden of

taxes thus imposed upon it will be unequal and in

contravention of the Constitution of the State of

Nevada, which provides that the legislature of that

State shall provide by law for a uniform and equal

rate of taxation and assessment, and shall prescribe

such regulations as shall secure a just valuation for

taxation of all property, real, personal and posses-

sory, within the said State, and also in contravention

of the Constitution of the United States which guar-

antees to the plaintiff and its property the equal

protection of the law; and praying that the defend-

ants be enjoined from taking any steps or institut-

ing or prosecuting any proceedings to collect taxes

against the plaintiff upon any sum in excess of the

said sum of $1,220,843. (Tr. pp. 108 and 9-22.)

It was held by the District Court, however, as
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above stated, and both upon the appHcation for a

temporary injunction and upon the trial of the case

upon its merits, that the full cash value of all of the

plaintiff's properties situate within the State of

Nevada during the year 1914, was the sum of $1,-

492,815, as first established by the Nevada Tax Com-

mission at its January session in that year, and ac-

cordingly temporary injunctions were issued in both

cases above mentioned, restraining the collection of

taxes on any valuation in excess of the January as-

sessment of $1,492,815. (Tr. p. 109), and by the

final judgments given after trial upon the merits,

these temporary injunctions were made permanent.

(Tr. pp. 121-123.)

It has been stipulated, (Tr. pp. 127-128), that the

decision in this pending Nye County case shall also

be decisive with respect to the Esmeralda County

case above mentioned.

It was found by the District Court at the trial

upon the merits that this valuation of $3,700,713

established by the Tax Commission at its October

session in 1914, was arrived at by that Commission,

as follows:

"The valuation of $3,700,713, fixed by the

Tax Commission on the property in Nevada,
was ascertained by ascribing 85 per cent of the

net earnings for the year ending June 30, 1914,

to Nevada, and capitalizing the result on a 10

per cent basis. In detail, the calculation as tes-

tified to by Mr. Shaughnessy, chairman of the

Commission, was as follows:
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"
'I have given gross earnings for the fiscal

year ending June 30, 1914, $992,928. Thereafter

the following deductions were taken: Operat-

ing expenses, $339,115, taxes, $18,435, annuity

or return on the property, 4 per cent on $5,000,-

000, total plant valuation claimed, or $200,000,

making total deductions $557,550. Taking that

amount from gross earnings leaves net income

of $435,378. Taking 85 per cent of that as

creditable to Nevada, gives $370,071.30, ^and

that capitahzed at 10 per cent will give $3,700,-

713. Sixty per cent of that, which was taken

for assessment purposes, gives $2,220,427.' (Tr.

p. 20.)

"No witness has given a higher valuation than

$1,200,000 for the company's tangible properties,

including overhead charges, in Nevada. The
difference between this amount and $3,700,713,

the value fixed in October, 1914, is $2,500,713.

The real character and source of this increment

is disclosed, not only in the method by which

it was calculated, but by the reasons given in

its justification. The following is from the

testimony of Mr. Shaughnessy:

'"Mr. Dixon.—(O) Now will you please

state to the Court just why you ascribe 85 per

cent; in other words, was it because 85 per cent

of the lines of the company were in the State of

Nevada, and 15 per cent, as you estimated them

to be, in California? A. Yes, that was the basis

* * * We also had in mind, I don't know that I

should say it had controlling importance, * * *

that in California the assessment taken by the

authorities on a basis of a 4.6 per cent factor,

applied to the portion of the gross earnings mea-

sured to California on the ratio of the (transmis-

sion line) mileage within California to the total

mileage, * * * gave them a valuation on the

physical property of approximately $600,000 or
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$650,000; and that, in contradistinction to the

fact there was something hke three milHon some
odd thousand dollars worth of the physical

properties of your company actually situate in

California. It necessarily followed that the

State of California left the balance of the earn-

ings I have used to the State of Nevada for as-

sessment. * * *

"(Q) Yes, but is it or is it not a fact, Mr.

Shaughnessy, that in ascribing 85 per cent, you

used as the basis for so doing, the mileage of

the company in this State as contrasted with

that in California? A. That was one of the

elements. Q. And the other was what you
have just explained, of California leaving some-

thing to Nevada? A. That is just it exactly.'

(Tr. p. 27.) Mr. Shaughnessy testifies that the

$3,700,713 'was reached by taking into account

the physical value of this property, plus the

overhead charges, and plus the capitalization of

the franchise value, as determined by the net

earnings of your company.' (Tr. p. 18.)

" 'The franchise, as we understand it, * * *

would be the use value of the property, mea-
sured by its earnings; and whatever that might
capitalize out for in excess of the physical value;

that is, in excess of the physical value and over-

head costs, would represent the franchise value;

but, as stated before, we did not pursue that

method at the January meeting, of capitaliz-

ing out your net earnings, and undertaking to

assign them, as we did at the equalization period

in October.' (Tr. pp. 110-113.)"

Concerning this method and manner of arriving

at the value of the plaintiff's property in the State of

Nevada, during the year 1914, it was found and
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held by the District Court in its opinion filed June

19. 1916, that:

"It is not apparent that the valuation com-
plained of included any assessment of intangible

property. Furthermore, the method pursued, in

view of the valuation fixed by the Public Ser-

vice Commission of Nevada, does not indicatf^

any purpose to reach intangible values. As-

cribing 85 per cent of complainant's net earn-

ings, or 85 per cent of its property, to Nevada,

and claiming a portion thereof as intangible

property, does not change the essential nature of

the transaction. It was nothing more than an

undertaking to appropriate for purposes of tax-

ation property located in California. The en-

tire value of power plant, reservoirs, water rights

and transmission lines ascertained by capitaliz-

ing earnings of the whole property, was at-

tributed to the transmission lines, and 85 per

cent of the total value was taken for Nevada,
because 85 per cent of the transmission lines

are in Nevada." (Tr. p. 66.)

And it was further held by the same Court in the

same opinion that

:

"The assessment which is complained of here

is regular on its face, but it includes values of

property beyond the jurisdiction of this State.

The inclusion was not inadvertent, untentional,

or through mistake ; it was made deliberately

and intentionally." (Tr. p. 99.)

And the same Court in its opinion upon the trial

of the case on the merits filed June 23, 1917, has

further held and found that:

"We have here a plant the value of which, as-

certained by capitalizing its net earnings at 10

per cent, is $4,353,378. It is owned and operated
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as a unit. If a constituent portion which has a

tangible value of less than $1,200,000 is valued

at $3,700,713, by what process of reasoning can
it be demonstrated that the remainder of the

plant which has a tangible value of more than
three million dollars, is worth less than $660,-

000? If there be a franchise value, it must show
itself in earnings above those necessary to cover

operating expenses, to provide for depreciation,

and pay a reasonable return on the fair value

of the property as a going concern.

"There is no evidence that the property is

earning enough to pay expenses, depreciation,

and a return on $2,500,713, (the difference be-

tween the physical values of the plaintiff's

properties in Nevada and the valuation placed

thereon by the Commission at its October ses-

sion in 1914), and in addition an adecjuate re-

turn on a value of $4,353,378. Furthermore, it

does not appear that the Commission sought
any such evidence; it has resorted to a device

the effect of which is to subject property beyond
its jurisdiction to taxation in this State.

"It is true that in other cases the property of

interstate corporations has been apportioned

between two adjoining States on a mileage ra-

tio, and in many instances such a method not

only operates fairly and justly, but has been
approved by the courts. If the property in this

case were homogeneous, that is, if it consisted

entirely of one transmission line, if it were a

telephone line, a telegraph line, or a railroad, it

would be very proper to pursue the method
which has been used by the Commission, but in

the present case more than two-thirds of plain-

tiff's property is located across the line in Cali-

fornia, and less than one-third is within the

boundaries of this state. If the State can take

85 per cent of the total value of the property
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simply because 85 per cent of the transmission
lines are in Nevada, it would be justified in

taking the whole value of the California proper-
ty for purposes of Nevada taxation, if the gen-
erating plant were situated so near the bound-
ary between the two States that the entire trans-

mission line were in Nevada. This phase of the
case was fully discussed in the decision ren-

dered herein, awarding an injunction pendente
lite, reported in 235 Fed. 317. With the con-
clusion announced in that opinion I am still

satisfied." (Tr. pp. 114-115.)

The appellants do not contend that it is within the

power of the taxing authorities of the State of Ne-

vada thus to assess and levy taxes on property

values situate in the State of California, and as we

understand it, they do not with any perceptible se-

riousness deny that this is precisely what the tax-

ing authorities of the State of Nevada did, or, at any

rate, attempted to do in this instance.

As it appears to us the only proposition of any

controlling importance apparently relied upon by

the appellants in their opening brief, is the conten-

tion that the Federal Courts are without jurisdiction

to entertain this suit, first, because it is, as they

say, (appellants' brief pp. 2-3), in reality a suit

prosecuted by a citizen of the State of Wyoming

against the State of Nevada, and therefore prohibit-

ed by the 11th amendment of the Constitution of the

United States; and secondly, (see appellants' brief,

page 11), because the plaintiff in this action has a

plain, speedy and adequate remedy in the state courts
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in the ordinary course of law, as follows: (a) It may

avail itself of the provisions of section 7 of the Ne-

vada Tax Commission Act, as it stood in 1914; or,

(b) It may tender the amount which it claims to be

actually due and await the suit necessary to be

brought pursuant to Sections 3657-3664 of the Re-

vised Laws of the State of Nevada in cases of delin-

quent taxes, amounting- to over $300.00; or (c) It

can pay the full amount of its taxes under protest

and maintain a common law action for the recovery

of the excess.

We will discuss these contentions in the order

stated, and will refer very briefly to some of the

minor propositions apparently advanced or suggest-

ed in appellants' brief.

AS TO APPELLANTS' CONTENTION THAT
THIS IS IN REALITY A SUIT PROSECUTED
BY A CITIZEN OF WYOMING AGAINST THE
STATE OF NEVADA, AND THEREFORE
PROHIBITED BY THE IITH AMENDMENT
TO THE CONSTITUTION OF THE UNITED
STATES.

It may be that there was some room for argu-

ment upon this proposition at the time of the trial

of this suit in the District Court and at the time of

the written opinion and order for final judgment

therein filed March 21, 1917. And indeed the
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learned District Judge Cochran of the Eastern Dis-

trict of Kentucky evidently regarded this question

as still open for argument as late as September, in

1913, at which time he handed down his opinion in

the case of Louisville & N. R. Co. vs. Bosworth, 209

Fed. Rep. 380, wherein for the space of twenty-four

pages, to wit : pages 383-406, inclusive, he carefully

examined it in all of its phases and reviewed all of the

cases in point, including the Ayers and McGhee

cases relied upon by the appellants in their brief

herein, and wherein he also refers to the conflicting

view.ji entertained at various times by different

Courts and Judges, and finally arrives at the con-

clusion (p. 388) that "any suit is maintainable in a

federal court against state officers to enjoin them

from taking any action which they threaten to take

if they have no right to take such action and the

taking thereof will be a wrong to the plaintiff. It

is not essential that the action be to enforce, or in

pursuance of, an unconstitutional statute. Nor is

it essential that it be action to enforce or in pursu-

ance to an unconstitutional act on the part of some

state officers or officer. It is sufficient that they

have no right to take the action and that the taking

thereof will be a wrong to the plaintiff. But the

wrong must be such as ec|uity will enjoin. It is not

otherwise material what may be the character of

the action."

The proposition relied upon by the appellants, as

stated at page 5 of their brief, and as we under-
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stand it, is, "that in cases where officers of the

State or a subdivision of the State have been en-

joined from acting in a given case, that the injunc-

tion was based upon the contention that the law

under which they were attempting to act was un-

constitutional and void," and that in such cases it

has been held that the suit is against such officers as

individuals and not against the State, but that

where an injunction is sought in the federal courts

at the instance of a citizen or citizens of another

State to restrain the officers of a State or a sub-

division thereof from doing an illegal act or en-

forcing an illegal tax under color of a valid law, the

suit is in reality against the State, and therefore

prohibited by the 11th amendment of the Constitu-

tion of the United States.

There is, however, no longer any room for this

contention. It has been settled and decdied ad-

versely thereto by the Supreme Court of the United

States in its opinion handed down June 11, 1917, in

the case of Green vs. Louisville & I. R. Co. 224 U. S.

499, 61 L. Ed. 1280, 37 Sup. Ct. Rep. 673. This was

one of two companion cases involving similar ques-

tions, argued together and disposed of in a single

opinion. The appellees therein, Louisville & Inter-

urban Railroad Company and Louisville Railway

Company were corporations organized under the

laws of the State of Kentucky and engaged in op-

erating certain passenger and freight lines of rail-

road in certain counties and municipalities and tax-
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ing districts in that state; and they filed their sev-

eral bills of complaint against the tax collecting au-

thorities thereof to enjoin the collection of certain

franchise taxes attempted to be assessed upon these

companies for the year 1915 under section 4077 and

succeeding sections of the Kentucky Statutes, upon

the ground of discrimination in the valuation of the

franchises; they having been assessed, as alleged, on

the basis of 75 per cent of actual values, while tax-

able property in general was assessed systematically

and intentionally at not more than 52 per cent of

actual values. There being no diversity of citizen-

ship, the jurisdiction of the federal district court

was invoked upon the ground that the suits arose

under the "due process" and "equal protection"

clauses of the 14th Amendment of the Constitution

of the United States, and that the matter in dis-

pute in each case was in excess of the jurisdictional,

amount,—and the plaintiffs also relied upon certain

provisions of the Constitution of that State which

require uniform taxation of property according to

value and at the same rate for corporate as for indi-

vidual property. In each case there was a motion

to dismiss, equivalent to a general demurrer to the

bill on the following grounds: (1) That there was

no Federal question involved and therefore the

court was without jurisdiction; (2) that the bills

stated no cause of action under the laws of the state

or of the United States; (3) that the plaintiffs had

an adequate remedy at law; (4) that the bills showed
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no equity on their face; and (5) that the suits were

in reality suits against the state of Kentucky. After

a hearing, the court overruled these motions, de-

fendants declined to plead further and made no ob-

jection to the submission of the cases for final

decrees. The allegations of the bills, not being de-

nied, were taken as true, and final decrees were

made granting relief against the enforcement of the

disputed assessments, and restraining the imposition

of franchise taxes upon plaintiffs for the year 1915,

based on assessments to their franchises at greater

values than those conceded in the respective bills

of complaint, which were 60 per cent of actual

values. The District Court, in reaching this con-

clusion, followed its own previous decisions in the

above mentioned case of Louisville & N. R. Co. vs.

Bosworth, 209 Fed. 380, 230 Fed. 191, and the de-

fendants appealed directly to the Supreme Court

under section 238 of the Judicial Code. These de-

crees were affirmed by the Supreme Court of the

United States in an opinion delivered by Mr. Jus-

tice Pitney, wherein the objection that these suits

were in reality suits against the state of Kentucky,

was disposed of and set at rest in the following

language.

"A fundamental contention of appellants is

that the present actions, brought to restrain

them in respect of the performance of duties

they are exercising under the authority of the

state of Kentucky, are in effect suits against

the state. Questions of this sort have arisen
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many times in this court, but the matter was
set at rest in Ex parte Young, 209 U. S. 123,

150, 155, 52 L. ed. 714, 725, 727, 13 L. R. A.
(N. S.) 932, 28 Sup. Ct. Rep. 441, 14 Ann. Cas.

764, where it was held that a suit to restrain a

state officer from executing an unconstitutional

statute, in violation of plaintiff's rights and to

his irreparable damage, is not a suit against the

state, and that "individuals who, as officers of

the state, are clothed with some duty in regard
to the enforcement of the laws of the state, and
who threaten and are about to commence pro-

ceedings, either of a civil or criminal nature, to

enforce against parties affected an unconstitu-

tional act, violating the Federal Constitution,

may be enjoined by a Federal court of equity

from such action."

"In repeated decisions since Ex parte Young,
that case has been recognized as setting these

ouestions at rest. Western U. Teleg. Co. v. An-
drews, 216, U. S. 165, 166, 54 L. ed. 430, 431,

30 Sup. Ct. Rep. 286; Herndon v. Chicago, H. I.

& P. R. Co. 218 U. S. 135, 155, 54 L. ed. 970,

976, 30 Sup. Ct. Rep. 633; Philadelphia Co. v.

Stimson, 223 U. S. 605, 621, 55 L. ed. 570, 577,

32 Sup. Ct. Rep. 340; Home Teleph. & Teleg.

Co. V. Los Angeles, 227 U. S. 278, 293, 57 L. ed.

510, 517, 33 Sup. Ct. Rep. 312; Truax v. Raich,

239 U. S. 33, 37, 60 L. ed. 131, L. R. A. 1916D,

545, 36 Sup. Ct. Rep. 7. And see Hopkins v.

Clemson Agri- College, 221 U. S. 636, 642-644.

55 L. ed. 890, 894, 895, 35 L. R. A. (N. S.) 243.

31 Sup. Ct. Rep. 654.

"The principle is not confined to the main-
tenance of suits for restraining the enforcem.ent

of statutes which, as enacted by the state legis-

lature, are in themselves unconstitutional. Rea-
gan V. Farmers' Loan & T. Co. 154 U. S. 362.

390, 38 L. ed. 1014, 1021, 4 Inters. Com. Rep.
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560, 14 Sup. Ct. Rep. 1047, was a case not of an

unconstitutional statute, but a confiscatory, and
therefore unconstitutional, action taken by a

state commission under a constitutional statute

The court, By Mr. Justice Brewer, said: 'Nei-

ther will the constitutionality of the statute, if

that be conceded, avail to oust the Federal

court of jurisdiction. A valid law may be wrong-
fully administered by officers of the state, and
so as to make such administration an illegal

burden and exaction upon the individual. A
tax law. as it leaves the legislative hands, may
not be obnoxious to any challenge, and yet the

officers charged with the administration of that

valid law may so act under it in the matter of

assessment or collection as to work an illegal

trespass upon the property rights of the indi-

vidual. In Raymond v. Chicago Union Trac-
tion Co. 207 U. S. 20, 52 L. ed. 78, 88, 28 Sup.
Ct. Rep. 7, 12 Ann. Cas. 757, the court upheld
the right of action in a Federal court to re-

strain the collection of taxes that had been as-

sessed at a different rate and by a different

method from that employed with respect to

other taxpayers of the same class, in defiance

of the provisions of a constitutional statute

that recjuired equalization, and also in denial of

the equal protection of the laws within the

meaning of the 14th Amendment." (Blackface
ours).

It will be observed that there was in this instance

no contention that any statute of the State of Ken-

tucky was unconstitutional or for any other reason

invalid, and that this case was in point of principle

and as to the facts essentially on all fours with the

case at bar; that the conclusion arrived at is not dic-

tum, but was necessary to the decision of the ob-



—23—

jection to the jurisdiction interposed by the appel-

lants therein and that there is no longer room for

the reargument of the same objection in this court.

II.

AS TO APPLICANTS' CONTENTION THAT
THE FEDERAL COURTS ARE WITHOUT
JURISDICTION HEREIN FOR THE REASON
THAT THE PLAINTIFF HAS A PLAIN,

SPEEDY AND ADEQUATE REMEDY IN THE
STATE COURTS IN THE ORDINARY
COURSE OF LAW.

As has been already pointed out this contention

of the appellants is based upon three grounds:

(a), It may avail itself of the provisions of Sec-

tion 7 of the Nevada Tax Commission Act as it

stood in 1914; or,

(b), It may tender the amount which it claims to

be actually due and await the suit necessary to be

brought pursuant to Sections 3657-3664 of the Re-

vised Laws of the State of Nevada, in cases of de-

linquent taxes amounting to over $300.00; or

(c). It can pay the full amount of its taxes under

protest and maintain a common law action for the

recovery of the excess.

These three grounds of objection to the jurisdic-

tion of the Federal courts herein are stated on page

11 of appellants' brief, together with the citation of

certain authorities under the second and third of
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these grounds,—but none of the grounds so stated

are argued by the appellants at page 11 or any-

where else in their brief. Nevertheless, inasmuch as

this court may take cognizance of any alleged error,

even though not argued by the appellants, we will

endeavor to show that under the circumstances of

this particular case and in view of the law as it ex-

isted in the State of Nevada during the year 1914,

there is no merit in either or any of the objections

to the jurisdiction of the Federal courts thus stated

by the appellants herein,—and to that end we will

take up and refer to these objections in the order

stated:

(a) As to the suggestion that the plaintiff

may avail itself of the provisions of Section 7

of the Nevada Tax Commission Act.

Section 7 of the Nevada Tax Commission Act as

it stood in 1914 was as follows:

"Any property owner who has initiated a

court proceeding for redress from any increased

valuation of his property for assessment pur-

poses, and who shall have paid his December
installment of taxes thereon in full, may, on
filing with the treasurer of the county a cer-

tificate of the clerk of any court that such is-

sue is pending, pay his June installment, in two
separate payments, to-wit: One payment in a

sum which, when added to the December in-

stallment shall represent the amount of taxes

payable if computed on the valuation of the pre-

ceding fiscal year, plus the taxes on any im-
provements added since such preceding levy,

and the other for the balance required to make
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up the full June installment ; and said county
treasurer shall receipt for the latter as a special

deposit, to be held by such treasurer, undis-

bursed, until the court by its findings shall

award it ; and said property owner, in such case,

shall not be liable for any penalty under the

delinquent tax act; and if the court by its find-

ings reduce the assessment valuation of such
property, said county treasurer, on order of the

court, shall refund from such special deposit an
amount corresponding to such reduction, and
shall transfer the remainder to the public reve-

nues, and if the court shall not reduce the valu-

ation of said property, then said county treas-

urer shall transfer the entire special deposit to

the public revenues."

And it was at the same time provided in any by

section 1 of an Act of the Nevada Legislature, then

in force in that State, entitled, "An Act allowing

the payment of taxes in equal semi-annual install-

ments and regulating the collection of taxes on per-

sonal property," approved March 16, 1897, (Stats.

1897, p. 95), that:

"Any person charged with taxes on real es-

tate and personal property according to exist-

ing law, may, at his option, pa}^ the full am.ount

thereof on or before the first Monday in De-
cember of each year; but if he shall pay one-

half of such taxes, as the same shall appear on

the assessment roll taxed against him, on or be-

fore the first Monday in December of each year,

then, in such case, the remaining half of said

taxes shall not become delinquent prior to the

first Monday in June next ensuing; but if such

person shall fail to pay the first half of said

taxes, as herein provided, then the entire tax
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shall become due and shall be collected, as now
provided by law, and all taxes, of which the

first half shall not be paid on or before the first

Monday in December of each year, shall be sub-

ject to have added thereto a penalty of ten per

cent, and all taxs of the preceding year which
remain due and unpaid on the first Monday in

June of each year shall be subject to, and there

shall be added thereto a like penalty of ten per

cnt."

The above quoted section 7 of the Nevada Tax

Commission Act, as it stood in 1914, affords the

plaintiff no plain, adequate or complete remedy in

this case, or in either one of the two cases covered

by this appeal, within the meaning of the equity rule

embodied in section 267 of the Federal Judicial Code

for the following reasons:

In the first place it affords no remedy at common
law at all, but on the contrary the remedy (if any)

thereby afforded, or supposed to be afforded, is

purely statutory, and in its nature equitable rather

than legal,—and it is elementary that neither equi-

table nor statutory remedies provided in and by

state statutes can oust federal courts of their juris-

diction in equity cases.

And in the second place, it is an attempt upon

the part of the Nevada legislature to prescribe the

procedure to be followed by "Any property owner

who has initiated a court proceeding for redress

from any increased valuation of his property for

assessment purposes." The expression "court pro-
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ceeding" as herein used, is certainly broad enough

to include the plaintiff's suits in equity now at the

bar of this court,—and it is likewise elementary

that the procedure in equity in the federal courts

cannot be prescribed or molded or controlled by

state statutes.

And in the third place, even if the provisions of

this section could be regarded as affording in some

cases a remedy at law, or in equity, or in any sense,

it is evident that they afford the plaintiff in the suits

at bar no adequate remedy.

The taxes justly due by the plaintiff in the suits

at bar, as alleged in its complaints, are as follov/s : In

Nye County $6,321.25, and in Esmeralda County

$11,382.60,—while the amounts assessed against the

plaintiff in the two counties are as follows: In Nye

County $19,174.31, and in Esmeralda County $34,-

526.63. Thus it will be perceived that the Decem-

ber installment of one-half of the taxes assessed

against it, and required by this section to be paid,

is, in each of these counties, largely in excess of

the amount justly due. This excess in Nye County

amounts to $3,365.90, and in Esmeralda County to

$5,880.71. And there is no provision in the said

section, or anywhere in the Nevada Statutes, author-

izing the repayment or recovery of any portion of

these excess amounts to the plaintiff, even though

the court may find the taxes justly due to be pre-

cisely as alleged by the plaintiff in its complaints

herein.
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Or, as stated in other words by the learned Judge

of the District Court in his opinion filed June 16,

1916, (Tr. p. 89):

"If the Power Company complies with the

foregoing statute, it will pay for its December
installment of taxes $26,758.91, or one-half of

$53,517.82, the total amount of tax assessed for

the year 1914. The entire amount of tax ad-

mitted by complainant to be due is $17,703.85,

consequently in order to avail itself of the rem-
edy provided in section 7, if we assume that the

merits of this controversy are with complainant
it would be required to pay into the county
treasuries of Nye and Esmeralda more than

$9,000 in excess of the whole amount of taxes

which it believes to be lawfully assessable

against it for the entire year. Under the con-

ditions of this case, the relief which complain-
ant could have under section 7 would be wholly
inadequate. The statute provides no method for

refunding the $9,000 in case the assessed valua-

tion is reduced by order of the court to the fig-

ures contended for by complainant.

King County, Wash. v. N. P. Ry. Co., 196

Fed. 325."

(b) As to the suggestion that the plain-

tiff may tender the amount which it claims
or admits to be actually due and await the
suit necessary to be brought pursuant to

Sections 3657-3664 of the revised laws of

the State of Nevada in cases of delinquent
taxes amounting to over $300.00.

It will be observed by reference to the above

mentioned Sections 3657-3664, both inclusive, of the

revised laws of the State of Nevada, in force in
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1914, and which will be found printed at length in

the appendix at the end of this brief, that the rem-

edy afforded thereby consists in the fact that it is

therein provided that all taxes in excess of $300.00

shall be collected by means of a special statutory

action or proceeding operating both in personem

and in rem as against the property taxed and the

owners thereof, which suit must and can only be

brought in the state courts and in the name of the

State of Nevada as plaintiff; and it is provided in

said Section 3664, as amended in 1895, (Stats. 1895,

p. 39), that the defendant in such action may an-

swer, and in and by his answer, and as a defense to

such action, he may show and allege:

"First—That the taxes have been paid be-

fore suit

;

Second—That the taxes, with costs, have been

paid since suit, or that such property is exempt
from taxation under the provisions of Section

5 of this act;

Third—Deny all claim, title or interest in

the property assessed, at the time of the assess-

ment
;

Fourth^—That the land is situated in and has

been duly assessed in another county, and the

taxes paid thereon.

Fifth—Fraud in the assessment, or in fail-

ing to comply with the provisions of this act

;

or that the assessment is out of proportion to

or above the actual cash value of the property

assessed; providing that in such last mentioned
case, where the defense is based upon the ground
that the assessment is above the value of the
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property, the defense shall only be ef-

fective as to the proportoin of the tax based

upon such excess of valuation, but in no such

case shall an entire assessment be declared

void."

It is manifest that the only provision in this sec-

tion necessary to be considered in connection with

the case at bar is the provision therein contained to

the effect that the defendant in such action may,

by way of answer and defense, show and allege

:

"Fraud in the assessment, or in failing to comply

with the provisions of this act; or that the assess-

ment is out of proportion to and above the actual

cash value of the property assessed.

The propositions embraced in this provision may

be segregated and separately stated as follows: The

defendant in such case may, by way of answer and

defense, show and allege (1) fraud in the assess-

ment, or in failing to comply with the provisions of

this act; or (2) that the assessment is out of pro-

portion to and above the actual cash value of the

property assessed.

It is respectfully submitted that the remedy thus

given by the Nevada statutes is not a plain, ade-

quate or complete remedy at law within the meaning

of the equity rule embodied in Section 267 of the

Federal Judicial Code, for the following reasons:

1. It is not a remedy at law at all, but on the

contrary it is either an equitable remedy, or it is a
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special statutory remedy, unknown to and unavail-

ing and unavailable at common law, or it is a com-

bination of such equitable and statutory remedies.

2. It is a remedy available to the defendant tax-

payer in the state courts only, in an action which

can be commenced in the state courts only, and

which cannot be removed therefrom into the federal

courts, even though the taxpayer be a citizen and

resident of another state. It is therefore not a

remedy at law in the national courts, and it is well

settled that: "It is an absence of an adequate rem-

edy at law in the national courts, and that alone,

which conditions jurisdiction in equity in those

courts." (National Surety Co. v. State Bank, 120

Fed. 593, 56 C. C. A. 657, quoted with approval in

Union Pac. R. Co. v. Board of Comm'rs, 222 Fed.

651, 654).

3. It provides no means by which the defendant

tax leaver may remove the cloud on the title to his

property, which, under Section 3619 of the 1912

Revised Laws of Nevada, attaches at and from the

date on which the taxes were levied.

Some of the authorities in support of these propo-

sitions, in the order stated, are as follows:

1. Section 267 of the present Federal Judicial

Code, (identical in language with Section 723 of the

United States Revised Statutes), reads as follows:

"Suits in equity shall not be sustained in either of
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the courts of the United States in any case where

a plain, adequate and complete remedy may be had

at law."

It is settled by the federal authorities, without

conflict or dissent, that the "plain, adequate and

complete" remedy at law, referred to in this sec-

tion, is a remedy at common law, as it existed in

1789, and not a remedy in the state courts, given by

state statutes since that time.

McConihay v. Wright, 121 U. S. 201, 206, 30 L.

Ed. 932,933, was a suit in equity to quiet title to

certain real estate in West Virginia. The Supreme

Court, on appeal from the District Court of the

United States for the District of West Virginia,

say:

"The first error assigned is that the case is

not one of equitable jurisdiction, it being con-

tended that the complainant below had a com-
plete and adequate remedy at law. The bill

sufficiently alleges that the complainant is in

possession of the premises in controversy, and
in this respect is supported by the proofs. The
prayer of the bill is that the defendants may be

required to assert and declare the rights and
title claimed by them in and to the premises,

and that in the meantime they may be enjoined

'from interfering with or hindering or obstruct-

ing your orator, his agents or employes, in an/
manner in the use and enjoyment of said way
and depot until the further order of said court,'

and for general relief. The contention of the

appellants, however, is, that by the Statute of

West Virginia the complainant might have
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maintained an action of ejectment. Reference
is made in support of this contention to the

West Virginia Code of 1868, chapter 90, to

show that an action of ejectment in that State

will lie against one claiming title to or interest

in land, although not in possession. Admitting
this to be so, it, nevertheless, cannot have the

effect to oust the jurisdiction in equity of the

courts of the United States as previously es-

tablished. That jurisdiction, as has often been
decided, is vested as a part of the judicial power
of the United States in its courts by the Con-
stitution and Acts of Congress in execution
thereof. Without the assent of Congress that

jurisdiction cannot be impaired or diminished
by the statutes of the several States regulating
the practice of their own courts. Bills quia
timet, such as the present, belong to the ancient

jurisdiction in equity; and no change in state

legislation giving, in like cases, a remedy by
action at law, can of itself, curtail the jurisdic-

tion in equity of the courts of the United States.

The adequate remedy at law, which is the test

of equitable jurisdiction in these courts, is that

which existed when the Judiciary Act of 1789
was adopted, unless subsequently changed by
Act of Congress."

In Missouri, K. & T. Ry. Co. v. Elliott, 56 Fed.

772, it was held that equity has jurisdiction of a

bill by complaint to set aside an award on the

ground of . misconduct of the arbitrators, notwith-

standing the complainant might have availed him-

self of such a defense, by virtue of a state statute,

in an action brought by defendant on the award in

a stale court, and in this connection the court say

(p. 775):
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"On the other branch of the case, as to the

right of complainant to maintain this cross-bill,

it is to be observed that the adequate remedy at

law, which is the test of equitable jurisdiction in

the federal courts, is that which existed when
the Judiciary Act of 1789 was adopted, unless

subsequently changed by Act of Congress.
Boyle V. Zacharie, 6 Pet. 658; McConihay v.

Wright, 121 U. S. 206; 7 Sup. Ct. Rep. 940. So
it does not follow that where, under the state

code abolishing many of the ancient land marks
between law and equity proceedings, a defend-

ant may avail himself of equitable matters of

defense, he may do so in this jurisdiction."

Peck. V. Ayers & Lord Tie Co-, 116 Fed. 273, 53

C. C. A. 551, was a suit to quiet title to real prop-

erty in Tennessee. It was objected by the defend-

ant that there was a complete remdy at law under

a Tennessee statute, by virtue of which the plaintiff

might have had a remedy at law by ejectment, not-

withstanding the defendants were not in possession.

With reference to this contention the court say (p.

274):

"By the 16th Section of the Judiciary Act of

1789 (1. Stat., 82), it was enacted that suits in

equity 'shall not be sustained in either of the

courts of the United States, in any case where
a plain, adequate and complete remedy may be
had at law;' thus emphasizing and making ob-

ligatory the rule which had always obtained in

equity practice. But this reference to the rem-
edy at law intends a remedy at common law,

and as it existed at the date of the Judiciary
Act, and does not refer to remedies which
might be thereafter given by the statutes of a

state in their own courts. McConihay v.
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Wright, 121 U. S. 201, 7 Sup. Ct. Rep. 940, 30

L. Ed. 932. And it is well known that eject-

ment could not be brought at common law
when the defendant was not in possession."

National Surety Co. v. State Bank (C. C. A.),

120 Fed. 593, 602, 603, was a suit to enjoin the en-

forcement of an unconscionable judgment rendered

in a Nebraska state court in a case where the de-

fendants (plaintiffs in that case) had meritorious

defenses wiiich they were prevented from availing

themselves of by fraud, accident or mistake. But

the dfendants in the suit in the federal court point-

ed to a Nebraska statute empowering the state court

which rendered this judgment to vacate or modify

it, and to enjoin proceedings before it, for unavoid-

able casuality or misfortune preventing the ag-

grieved party from prosecuting or defending, and
claimed that these provisions in the state statute

constituted a plain, adequate and complete remedy
at law, which ousted the federal court of its jurisdic-

tion to entertain the suit therein, and in this con-

nection the court say:

"It is a general rule that the absence of an
adequate remedy at law is a sine qua non of

jurisdiction in equity, and it is earnestly insisted

by counsel for the appellees that the complain-

ants in this suit were entitled to no relief in

equity in the Circuit Court of the United States,

because they had an adequate remedy at law in

the state court which rendered this judgment,
under these provisions of the Code of Nebraska.
There are, however, many reasons why this

contention cannot be sustained. The first, and
one that is fatal to the position, is that it is an
absence of an adequate remedy at law in the na-
tional courts, and that alone, which conditions
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jurisdiction in equity in those courts, and the

appellants have no such remedy. The fact that

they have a remedy at law in the state courts

is not material. Smyth v. Ames, 169 U. S. 466,

516, 18 Sup. Ct. 418, 42 L. Ed. 819; Arrowsmith
V. Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 237, 32

L. Ed. 630; Mayer v. Foulkrod, 4 Wash. (C. C.)

349, Fed. Cas. No. 9, 341 ; Bean v. Smith, 2 Ma-
son, 252, Fed. Case No. 1, 174; Coler v. Board

(C. C.) 89 Fed. 257; U. S. Life Ins. Co. v. Cable,

39 C. C. A. 264, 98 Fed. 761.

"Another reason why the proceeding provided

by the Code of Nebraska does not oust the juris-

diction in equity of the national Circuit Court is

that, while state legislation may enlarge, it

cannot impair or destroy, that jurisdiction. The
power of the circuit courts of the United States

to administer rights and remedies in equity was
vested in them, as a part of the judicial power
of the nation, under the constitution of- the

United States and the judiciary act of 1789;

and, as it was not granted by, it may not be

revoked, impaired, or destroyed, by, the act of

any state. Unless changed by subsequent acts

of Congress, the adequate remedy at law, which
is the test of the equitable jurisdiction of the

courts of the United States, is that which ex-

isted when that jurisdiction was vested—that

which was when the act of 1789 was adopted.

McConihay v. Wright, 121 U. S. 201, 206, 7

Sup. Ct. 940 L. Ed. 932. As there were no ade-

quate remedies at law for a wrong of the char-

acter of that of which the appellants complain
in 1789, and as the Congress has since provided
none, this case falls within the equitable juris-

diction of the Circuit Court, and must be there

heard, determined and relieved.
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"Moreover, the provisions of the Code of

Nebraska which have been cited do not pur-

port or attempt to destroy or to diminish the

jurisdiction in equity of either the federal or

the state courts. They simply provide a cumu-
lative remedy, and leave those previously ex-

isting- unaffected. Meyers v. Smith, 59 Neb-
30, 80 N. W. 273; Munro v. Callahan, 55 Neb.
75, 75 N. W. 151, 70 Am. St. Rep. 366.

"And finally the federal court, sitting- in

equity, has jurisdiction in an appropriate case

to enforce the new right and to administer the

new remedy created by these provisions of the

Code of Nebraska. Rights created and rem.e-

dies provided by the statutes of the. states, to

be pursued in the state courts, may be enforced

and administered in the national courts, either

at law, in equity, or in admiralty, as the nature

of the rights or remedies may require. Darragh
V. H. Wetter Mfg. Co. 23 C. C. A. 609, 615, 78

Fed. 7, 13, 14; Cummines v. Bank, 101 U. S.

153, 157, 25 L. Ed. 903; Davis v. Gray, 16 Wall.

203, 221, 21 L. Ed. 447; Broderick's Will, 21

Wall 503, 520, 22 L. Ed. 599; Gormley v. Clark,

134 U. S. 338, 348, 10 Sud. Ct. 554, 33 L. Ed.
909; Cowley v. Railroad Co., 159 U. S. 559, 582,

16 Sup. Ct. 127, 40 L. Ed. 263. 'A party by go-

ing into a national court does not lose any right

or appropriate rem.edy of which he might have
availed himself in the state courts of the same
locality.' Davis v. Gray, 16 Wall. 203, 221, 21

L. Ed. 447. It is only in equity that the rem-
edy provided by the statute of Nebraska can be

administered in the United States Circuit Court,

because there is no adequate reniedy at law in

that court which will effect the issue of an in-

junction against the enforcement of a judg-

ment at law, and the avoidance of that judg-

ment, the relief which that statute prescribes."

(Blackface ours).
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2. In support of the second reason above stated,

and in addition to National Surety Co. vs. State

Bank, Supra, we respectfully refer the court to

Smyth vs. Ames, 169, U. S. 466, 516, where, not-

withstanding the fact that the Nebraska statute

therein mentioned and referred to provided a special

remedy at law for any unreasonable action of the

State Board of Transportation in the matter of rates

and fares, it was said:

"The adequacy or inadequacy of a remedy at

law for the protection of the rights of one en-

titled upon any ground to invoke the powers of

a Federal Court, is not to be conclusively de-

termined by the statutes of the particular State

in which suit may be brought. One who is en-

titled to sue in the Federal Circuit Court may
invoke its jurisdiction in equity whenever the

established principles and rules of equity per-

mit such a suit in that court; and he cannot be
deprived of that right by reason of his being al-

lowed to sue at law in a state court on the same
cause of action."

Also to Brun vs. Mann, (C. C. A.), 151 Fed. 145,

153, which was a suit brought by the complainant,

Mann, to subject two certain tracts of land in Colo-

rado to the payment of a judgment which had been

rendered in his favor in the Federal Circuit Court

for $19,718.56. The defendants challenged the

right of the plaintiff to the relief sought, upon the

ground, among others, that the complainant had an

adequate remedy at law, in that he might have ap-

plied to the state county court for an order upon
the administratrix to file a petition for the sale of

the land or for her removal and the appointment of

a successor by the court, and in this connection the



—39—

court, after referring to this objection, say:

"But it is an absence of an adecjuate remedy
at law in the national courts, and that alone,

which conditions jurisdiction in equity in those

courts, and the complainant had no such rem-
edy. Yonley v. Lavendar, 21 Wall. 276, 22 L.

Ed. 536. The fact that he had a remedy at law
in the state courts is not material," (Citing: Na-
tional Surety Co. v. State Bank, supra, and
cases therein referred to).

In Borden's Condensed Milk Co. v. Baker (C. C.

A.), 177 Fed. 906, the company brought suit in the

federal court to enjoin the enforcement of an ordi-

nance of the local Board of Health of the State of

New Jersey forbidding the sale of milk containing

any unhealthy ingredient, constitutent or substitute,

or which has been transported or stored in an un-

clean manner or place, or which is produced from

cows which are diseased, or which are kept or sta-

bled under unhealthy conditions. The company

had already theretofore sued out a writ of certiorari

from the Supreme Court of New Jersey, in which so

much of the ordinance which imposes the tubercu-

lar test was attacked on the same ground alleged

in the federal case, and also on other grounds which

a state court alone should be asked to consider.

The State Board of Health filed a plea to the bill in

the federal court, of which the material averment

was that the proceeding by certiorari furnished a

complete and adequate remedy at law, and upon that

ground the bill was dismissed in the Circuit Court.

This dismissal, however, was reversed in the Cir-
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ciiit Court of Appeal, and that court, in this connec-

tion, among other things, say:

"As it seems to us, certain language in some
of the cases has been misunderstood, and it may
therefore be as well to state briefly what we
understand to be meant by the adequate remedy
at law that will prevent a federal court of equity

from taking jurisdiction. Such a court has an
equitable jurisdiction (unless changed by Con-
gress) similar in extent to the jurisdiction that

belonged to the English chancery in 1789.

Among the cases in which the chancery exer-

cised jurisdiction were certain controversies for

which no adequate remedy existed in the Eng-
lish courts of law. The chancery did not in-

quire whether an English court of law could

fully deal with the situation. So a federal

court of equity, following the chancery pre-

cedents, does not inquire about the remedies

available in a state court (which for this pur-

pose is a foreign tribunal), but whether a fed-

eral court of law offers an adequate remedy;
and this inquiry is confined to the remedies in

the federal courts, no matter how ancient may
be the remedies offered by the state. Congress
may, of coures, change the federal remedies
from time to time ; the change may be made
by original legislation, or by adopting the reme-
dies of the state; but the test is always whether
the remedy under examination is available in

the federal courts. If it is not, its existence

does not affect the equitable jurisdiction of the

Circuit Court.

. "It only remains to add that the writ of cer-

tiorari is not available in the federal courts of

law, except where it is necessary to be used in

aid of their jurisdiction. Ex parte Vallanding-
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ham, 68 U. S. 243, 17 L. Ed. 589; U. S. v. Young,
94 U. S. 258, 24 L. Ed. 153; American Construc-
tion Co. V. Jacksonville, etc., Ry., 148 U. S. 372,

13 Sup. Ct. 158, 37 L. Ed. 486; and Taylor v.

Railway Co., 88 Fed. 358, 31 C. C. A. 537. It

cannot be employed by the Circuit Court to

bring up for review and possible annulment the

validity of a municipal ordinance such as is now
in question."

Cclvey V. Bd. of Comrs. 89 Fed. 257, was an ap-

plication for an order restraining county officials

from applying certain funds for any purpose except

in payment of interest on certain bonds. The de-

fendants urged there was an adequate remedy at

law. The Court said:

"Such a remedy might perhaps be found in

the practice under the Code. But this will not

affect the ancient and well-established jurisdic-

tion of the court of equity. 'The adequacy or

inadequacy of a remedy at law for the protec-

tion of one entitled on any ground to invoke

the powers of a Federal Court is not to be con-

clusively determined by the statutes of the par-

ticular state in which the suit mav be brought.

Smythe v. Ames, 169 U. S. 516, 517, 18 Sup. Ct.

422. The test is, has he a remedy at law in

this court? If he has not, then a court of equity

has jurisdiction."

To the same effect see:

Stanton v. Embry, 46 Conn. 595;

Bean v. Smith, 2 Mason, 252; Fed. Case. No.

1174;

Mayer v. Fculkrod, Fed. Cas. No. 9341; 4

Wash. 343;
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Singer Sewing Mach. Co. v. Benedict, 179 Fed.

628,633;

Hoey V. Coleman, 46 Fed. 221, 223.

And it may be also observed in this connection

that the defense authorized by the fifth subdivi-

sion of Section 3664 of the Nevada Statutes is not

a common law remedy, for the very plain and un-

deniable reason, as hereinafter more fully shown,

that it is a collateral attack upon the finding of the

taxing authorities, quasi judicial in character, and

which cannot be made or maintained at common

law, or in the absence of statutory authority there-

for. And this elementary principle, as hereinafter

shown, is affirmed by the Supreme Court of the

United States in Western Union Tel. Co. v. State,

190 U. S. 412, 47 L. Ed. 1116, and is also clearly

recognized and affirmed by the Supreme Court of

the State of Nevada in State v. V. & T. R. R. Co-, 23

Nev. 283, 292, wherein it was held that:

"By act of March 9, 1895, Stats. 1895, 39, Sec-

tion 52 of the Revenue Law (Section 3665 of the

1912 Revised Statutes of Nevada) was amended
so as to permit a defendant sued for delinquent

taxes to answer 'that the assessment is out of

proportion to and above the actual cash value of

the property assessed.' Prior to that amend-
ment the defense could not have been made."

It is true that the Supreme Court of Nevada, in

the case just cited, quoted and referred to a portion

only of the remedy and defense given and afforded

in and by the fifth subdivision of Section 3664 of the
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Nevada Statutes. The portion of that remedy and

defense which is not quoted by the Nevada Supreme

Court reads as follows: "Fraud in the assessment,

or in failing to comply with the provisions of this

act."

It was held by the learned Judge of the District

Court, in his opinion filed herein June 16th, (Tr. p.

98), that:

"The only possible defenses available to the

Nevada-California Power Company under this

statute are set out in the fifth subdivision. Such
defenses are equitable. The fact that they are

available in a tax suit does not change their es-

sential nature. It is a plain, adequate and com-
plete remedy at law, not an equitable remedy
in a statutory action in a State court, which re-

lieves a court of the United States of its author-

ity to sustain a suit in equity."

And it is respectfully submitted that this conclu-

sion is nianifestly sound and consistent with the

authorities.

It is true that there is a statute embodied in Sec-

tion 5750 of the Revised Statutes of Colorado which

reads as follows

:

"In all cases where any person shall pay any
tax, interest or costs, or any portion thereof,

that shall thereafter be found to be erroneous or

illegal, whether the same be owing to erron-

eous assessment, to improper or irregular levy-

ing of the tax, to clerical or other errors or ir-

regularities, the board of county commissioners
shall refund the same without abatement or

discount to the taxpayer."
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And that it has been held in Union Pac. R. Co. v.

Board of Comm'rs, 217 Fed. 540, and in same case

on rehearing in 222 Fed. 651, and in Singer Sewing

Machine Co. v. Benedict, 229 U. S. 481, 57 L. Ed.

1288, that this statute affords a plain, adequate and

complete remedy at law, for the reason that it au-

thorizes, by necessary implication, a common law

action, which without it would not exist, to recover

taxes paid under protest in the instances, or under

the conditions, therein specified, and that for this

reason the federal courts in Colorado will not, in

the absence of "special circumstances," (which it

was held did not exist in the cases last cited), enter-

tain a suit in equity to enjoin the collection of such

taxes.

But the controlling differences between the Colo-

rado statute above quoted and the Nevada Statute

in question in this case are manifest. The Colorado

Statute, as construed in the cases mentioned, au-

thorizes an action at common law as it existed in

1789 and, as it is said, for some centuries prior to

that time; and not only that^—the remedy so author-

ized is a remedy at law "in the national courts" in

all cases arising "under the constitution or laws of

the United States," or where the necessary diversity

of citizenship exists. The remedy provided by the

Nevada statute is not a remedy at common law as it

existed in 1789 or at any other time, but is as here-

tofore stated, on the contrary, either a purely equita-

ble remedy, or it is a purely statutory remedy, or
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it is a combination of both such equitable and statu-

tory remedies, and it is not a remedy "in the national

courts."' It cannot be commenced in the national

courts for two reasons. In the first place a state,

in the very nature of things, cannot be a citizen of

any state, and it is well settled that a suit wherein

a state is either plaintiff or defendant cannot be

commenced in the federal courts upon the ground of

diversity of citizenship, and in the second place it

is apparent, upon an inspection of the form of com-

plaint prescribed in section 3661, hereinbefore cited,

that the action authorized by the Nevada statute is

not one which arises "under the constitution or laws

of the United States;" and for the same reasons just

stated, it is equally manifest that the action author-

ized by the Nevada statutes to be commenced in the

state courts of that state cannot be removed there-

from into the federal courts.

"If the Power Company be remtited to its

defense in a tax suit, under sections 3657 to

3665 of the Revised Laws of Nevada, the actions

must be brought in the name of the State, and

in the counties, where the assessments are made.

(Section 3659).

Such an action could not be removed to a

Federal Court on the ground of diverse citizen-

ship, because the state is not a citizen.

Stone V. South Carolina, 117 U. S. 430;

Title Guaranty etc. Co. v. State of Idaho,

U. S. Advance Sheets, Feb. 21, 1916."

(See Opinion Tr. p. 90.)
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The remedy afforded by the Nevada statutes is,

therefore, one which can be administered in the

state courts only, and under no circumstances in the

national courts.

The saving grace in the Colorado statute, that is

to say, that it affords a remedy at law, "in the na-

tional courts," (as well as in the state courts) is

carefully pointed out in the decisions in 222 Fed. and

229 U. S., supra, but it does not exist in the Nevada

statute.

3. The third ground, as hereinbefore stated, up-

on which we contend that the remedy given by Sec-

tion 3664 of the Nevada statutes is not a plain, ade-

quate or complete remedy at law within the mean-

ing of the equity rule embodied in Section 267 of

the Federal Judicial Code, is, that it provides no

means by which the defendant taxpayer may re-

move the cloud on the title to his property, which,

under Section 3619 of the 1912 Revised Laws of

Nevada, attaches at and from the date on which

the taxes were levied.

One of the grounds upon which the Colorado

statute hereinbefore quoted was held to afford a

plain, adequate and complete remedy at law, w^as,

that it did provide a means by which the taxpayer

might remove such cloud upon his title, that is to

say he might, under and by authority of the Colo-

rado statute, pay the taxes under protest, and in a

proper case, sue and recover the same.
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It has not been contended and will not be con-

tended that Section 3664 of the Nevada Statutes, or

any Statute of that State, affords any such remedy,

and neither argument nor authority is necessary in

that connection.

(c) As to the appellants' suggestion or

contention that the respondent can pay the

full amount of its taxes under protest and
maintain a common law action for the re-

covery of the excess.

It is said in 37 Cyc, page 1174, under the head of

"Taxation," sub-heads "Recovery of Taxes Paid— 1.

Right of Recovery in General," that:

"Subject to the exceptions herein pointed out,

an action at law may be maintained to recover

taxes where they were wrongfully and illegally

assessed and collected, or where the municipality

had no authority to levy or collect the particular

tax, or to assess the particular property, or

where the same property has been twice assess-

ed and taxed, and perhaps where the tax justly

due has been swollen by an unauthorized increase

or an excessive valuation. But no such action

can be based on mere irregularity or informality

in the assessment not affecting the substantial

justice of the tax. Nor can the action be
maintained where plaintiff has waived his right

or is estopped to deny the validity of the tax."

The propositions, (omittting the exceptions), em-

bodied in this text may be segregated and stated as

follows: (1), Where the tax is, as a whole, not only

wrongfully, but wrongfully and illegally assessed

and collected, it may be recovered in an action at
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law. (2), Where tne state, or municipality had no

authority to levy or collect the particular tax, or to

assess the particular property, the taxes so levied

and assessed and collected may be recovered in an ac-

iton at law. (3), Where the same property has

been twice assessed and taxed, the taxes so assessed

and collected may be recovered in an action at law.

And (4), Where the tax justly due has been swollen

by an unauthorized increase or an excessive valua-

tion, it may be "perhaps," recovered in an action at

law.

Now for all the purposes of the argument we may

admit each of the first three of these propositions,

for the reason that the taxes wrongfully assessed

against this plaintiff, as alleged in its complaints

herein, do not come within either of the classes of

cases therein mentioned and referred to, but

do come plainly within the class of cases

described in the fourth and last of these

propositions. And even if we admit that the fourth

and last of these propositions, as stated, is true, it

amounts to only this, that it is doubtful whether or

not we can recover in an action at law if we paid

the taxes in question under protest. And it is ele-

mentary that jurisdiction in equity is not ousted

where the remedy at law is doubtful. But we can-

not admit that it is true, as intimated in the text

above quoted, that it is doubtful whether or not

taxes paid under protest in the class of cases de-



scribed in the fourth proposition above stated, can

be recovered in an action at law.

The authorities cited in Cyc under this fourth

proposition are conflicting and include two cases

from Indiana, and one each from New Hampshire,

New York, and Ohio in support of the proposition

that taxes in such cases can be recovered, and cases

from Iowa, Nebraska and Texas to the effect that

they cannot be. We expect to be able to show,

however, to the satisfaction of the court, by the

federal cases which are not cited in Cyc at all, that

such taxes cannot be recovered in an action at law.

It is not alleged in the plaintiff's complaints here-

in that the taxes assessed against it by the Nevada

Tax Commission are, as a whole, illegal, nor is it

alleged that the state had no authority to levy such

taxes, or to assess the property of this plaintiff de-

scribed in the assessment, nor is it alleged that the

plaintiff's property has been, in the sense of the text

above quoted, twice assessed and taxed. But it

is alleged that the taxes justly due have been wrong-

fully and unjustly swollen by the Nevada Tax Com-

mission at its January session, and thereafter il-

legally and fraudulently doubly swollen by the same

Commission at its October session, in 1914. Plain-

tiff admits that a portion of the taxes assessed

against it Vvcre legally and justly assessed, and that

portion, amounting in the two cases to $17,703.85,

has been by the plaintiff paid into court, and by stip-
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"The assessment aiid levy in question is a

quasi judicial proceeding; and, the subject-mat-

ter being within the jurisdiction of the defend-

ant, its action, so long as no rule or principle is

violated, cannot be questioned collaterally. The
remedy for any mere overvaluation of the prop-

erty incident to the infirmity of human judg-

ment is an appeal to the council, as provided by
statute. Buffalo & S. L. Co. v. Board of Super-

visors, 48 N. Y. 93; Cooley, Tax'n (2nd Ed.)

748. But an overvaluation of property v\diich is

the result of improper motives on the part of

those charged with the duty of making or re-

vising the assessment or the adoption of a rule

of valuation designed to operate unequally on
a class in violation of the constitutional require-

ment of uniformity, may be corrected in equity

by an injunction against the collection of the

excess, on the payment of what is justly due.

Cummings v. National Bank, 101 U. S. 153;

Mortgage Tax Cases, 24 Fed. Rep. 197; Cooley,

Tax'n (2nd Ed.) 784.

"It is admitted by the demurrer that in the as-

sessment of mortgages within its jurisdiction

the defendant systematically and deliberately

valued them double as high as other lands, for

no other reason than tl">af tl'ev represented

money loaned. To prevent the injury resulting

to themselves from this illegal action, the plain-

tiffs might have proceeded at law by a writ of

review, on the ground that the assessment was
purposely made in violation of the law requir-

ing a 'uniform and equal rate of assessment and
taxation,'

—

Const. Or. art. 9, Sec. 1; Cooley
Tax'n (2nd Ed.) 758,—or they might have paid

the one-half of the tax, and proceeded in equity

to enjoin the collection of the remainder—
Cummings v. National Bank, 101 U. S. 163;

Mortgage Tax Cases, 24 Fed. Rep. 197; Cooley
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Tax'n (2nd Ed.) 784,—but I find no authority

for paying" the tax as a whole, and then suing
at law to recover back the alleged excess. The
tax does not consist of distinct items, levied

under different laws, for distinct purpose, one
of which may be legal and the other illegal. It

was levied and collected as a whole, and as such
is not illegal. The property was subject to tax-

ation by the authority and for the purpose al-

leged. True, the result reached was erroneous,

because of the willful disregard in the proceed-

ing of the law requiring uniformity in the valu-

ation of property for taxation within the juris-

diction of the defendant. Still, the proceeding
being quasi judicial, and the subject-matter
within the jurisdiction of the officers who con-

ducted it. the result reached is so far conclusive

that the legality of it cannot be questioned in an
action at law to recover back the one-half of

the tax as illegal.

''A suit to enjoin the callection of this tax, so

far as it is based on an improper valuation of

the property, could have been maintained by
the plaintiffs on the ground of fraud,—a rec-

ognized head of equity jurisdiction. Cooley
Tax'n, (2nd Ed.) 784. For such purpose, such
an assessment is considered a fraud on the

party concerned, against which equity will give

relief; and therefore it is a question, whether
the payment of this tax was really compulsor3%
when the plaintiffs might, by a resort to equity,

have prevented its collection."

And so likewise in Stanley v. Board of Supervisors

of Albany County, 121 U. S. 435, 30 L. Ed. 1001.

The action was at law to recover taxes paid on cer-

tain shares of national bank stock which it was al-

leged had been, in pursuance of a fundamentally er-
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roneoiis theory and method of assessment adopted

by the assessors, greatly overvalued. Recovery was

denied. The Supreme Court, by Mr. Justice Field,

say

:

"The method pursued could in no respect be

considered as adopted in hostility to the nation-

al banks. It must sometimes place the estimat-

ed value of their shares below their real value;

but such a result is not one of which the holders

of national bank shares can complain. It must
sometimes lead also to over-valuation of the

shares; but, if so, no ground is thereby fur-

nished for the recovery of the taxes collected

thereon. It is only where the assessment is

wholly void, or void with respect to separable

portions of the property, the amount collected

on Vv'hich is escertainable, or where the assess-

ment has been set aside as invalid, that an ac-

tion at law will lie for the taxes paid, or for a

portion thereof. Overvaluation of property is

not a ground of action at law for the excess of

taxes paid beyond what should have been levied

upon a just valuation. The courts cannot, in

such cases, take upon themselves the functions

of a revising or equahzingjDoard. Newman v.

Supervisors, 45 N. xT^^gm^ Bruecher v. Port
Chester, 101 N. Y. ^0-244; Lincoln v. Wor-
cester, 8 Cush. 55-63; Hicks v. Worcester, 130

Mass. 478; Balfour v. Portland, 28 Fed. Rep.
738."

In Western Union Tel. Co. v. the State of Mis-

souri, ex rel. Gottlieb, 190 U. S. 412, 47 L. Ed. 1116,

(in error to the Supreme Court of Missouri), the

action was brought by the State on the relation of

Gottlieb, the tax collector of Jackson County, Mis-

souri, against the Western Union Telegraph Com-
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pany to recover the sum of $1027.22 for taxes as-

sessed against the company in the year 1899 and

apportioned to Jackson County. The answer of the

company alleged iUegality in the taxes upon two

grounds : First, that the taxes were levied upon the

franchise of the plaintiff in error, derived from the

United States under acts of Congress ; and, second,

that the State Board of Equalization (clothed with

the power and duty of assessment in such cases),

intending to injure the company by compelling it to

pay an excessive and disproportionate share of state

and local taxes, assessed its poles, wires and instru-

ments at far more than their actual value. Held,

with reference to the latter contention, that discrim-

ination or overvaluation by a State Board of Equali-

zation in assessing property for purposes of taxation

is not (in the absence of a state statute authorizing

such defense), a ground of defense to an action at

law to collect the taxes. The Supreme Court of Mis-

souri, in deciding the case, had held to the same ef-

fect, in the following language:

"The defendant cannot avail itself of these

cases, for the reasons (1) that it seeks to raise

the question of discrimination by a defense to

an action at law to collect the taxes, and there-

by collaterally attacks the judgment of the

board of equalization; (2) that such question

can only be raised by a direct attack, in equity,

and then only upon the condition precedent that

it pays or tenders the amount justly due and
only asks to have the collection of the excess

restrained. This the defendant has not done in

this case. It simply alleges a discrimination or
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excessive tax, and then seeks to defeat the

whole assessment without paying or tendering

anything, notwithstanding it admits by its an-

swer and its proofs that it has property in this

state subject to taxation of the value of $541,-

472.40. Upon the authority of the cases relied

on by it, this cannot be done."

And the Supreme Court of the United States, re-

ferring to this language, said:

"We concur in this view. The proceedings

before the board were quasi judicial, and the

order made by it was within its jurisdiction. It

was not void on its face, and it cannot be re-

sisted in an action at law."

And so, also, in Un. Pac. R. Co. v. Board of Com-

missioners, 222 Fed. 651-653, which was a decision

upon a motion for rehearing of the decision in the

same case, reported in 217 Fed. 540, the court say:

"In the absence of a statute, the payment of

a tax, with a few exceptions, is held to be volun-

tary and, though the tax may be invalid, the

money paid cannot be recovered. This is espe-

cially true of taxes upon real estate. The pro-

cess by which such taxes are collected is so

gradual, and affords so many opportunities of

resistance, that the courts have almost uniform-

ly held that there can be no such duress as to

such taxes as to render their payment involun-

tary."

We assume that it will be unnecessary to cite

authorities to the effect that where there is no du-

ress or immediate compulsion of law, there is no

cause of action for taxes paid, and that a mere pro-
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test accompanying payment in such cases cannot op-

erate to create a cause of action which otherwise

would not exist. A protest may be desirable, even

necessary, as a warning, in cases where there is du-

ress, and hence a cause of action for taxes paid under

such duress, but, as we have just said, it cannot op-

erate to create a cause of action which without it

w^ould not exist.

We know of no federal cases in conflict with these

upon the points under discussion, and we respectful-

ly submit that they should be regarded as conclu-

sive.

The appellants cite only one case, namely Ar-

kansas Building & Loan Assn. v. Madden, 175 U. S.

270-274, 44 L. Ed. 159-160, (Appellants' Brief, p.

11), in support of their proposition that the plaintiff

might pay its taxes under protest and maintain a

common law action to recover the excess over the

amount justly and legally due. That case, hawever,

is in no respect in conflict with the federal cases

above cited and relied upon by us, but on the con-

trary is in entire harmony therewith. The tax re-

sisted in that case was, as in each of the Nevada

cases referred to in Judge Farrington's opinion

above quoted, "claimed to be void as a whole; it

was not levied on real but on personal property. In

such a case, it is usually difficult to find any ground

of equitable jurisdiction and damages are recover-

able at law."



—58—

And finally and in conclusion of this division of

of this brief, it is respectfully submitted that the

Federal Courts will entertain and retain jurisdiction

of these cases upon the authority of Johnson v.

Wells Fargo & Co., 239 U. S. 234,—L. Ed— , 36

Sup. Ct. Rep. 62, even if it be held, (1) that the

State statutes cited by the defendants afford the

plaintiff a plain, adequate and complete remedy at

law within the meaning of the ecjuity rule embodied

in Section 267 of the judicial code; and (2) that the

plaintiff may pay the taxes fraudulently and illegally

assessed and recover the same in an action at law

in the State Courts.

The facts in that case, so far as necessary to be

stated, were as follows:

Section 2 of Article XI, of the constitution of

South Dakota, as it existed during the years 1910

and 1911, read as follows:

"All taxes to be raised in this state shall be
uniform on all real and personal property, ac-

cording to its value in money, to be ascertained
by such rules of appraisement and assessment
as may be prescribed by the legislature by gen-
eral law, so that every person and corporation
shall pay a tax in proportion to the value of his,

her or its property. And the legislature shall

provide by general law for the assessing and
levying of taxes on all corporation property, as
near as may be, by the same methods as are
provided for assessing and levying of taxes on
individual property,"
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And while this section of the constitution was in

full force and effect, the South Dakota legislature

passed an act providing for the assessment of taxes

upon express and sleeping-car companies, which,

among other things, required the State Board of

Assessment and Ecjualization, in assessing the prop-

erties of such companies, to take into consideration

the gross earnings thereof for the year ending the

30th day of April, in each year.

It was held by the Supreme Court of the United

States that this legislative act was in violation of

Section 2 of Article XI. of the state constitution,

above quoted, and for that reason void.

Wells Cargo & Company made and rendered a

statement to the State Board of Assessment and

Equalization of South Dakota that the value of its

office furniture, fixtures and real estate, within the

State of South ' Dakota, for the year ending April

30th, 1910, was $18,473.98. The state board of

equalization, however, erroneously proceeding under

the legislative act above mentioned, assessed the

value of the company's properties at $289,877, and

imposed a tax of twenty-eight mills on the dollar,

making a total tax of $8,166.55. The express com-

pany tendered the taxes justly due, and sued to en-

join the collection of the excess. It was objected in

that case, as in this, that there was no ground for

equitable jurisdiction, and that therefore the bill

should have been dismissed; and in reference to that
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contention the Supreme Court of the United States

say:

"This court has frequently held that a bill

will not lie in the Federal courts to enjoin the

collection of state taxes where a plain, ade-

quate and complete remedy at law has been giv-

en to recover back illegal taxes and the attack

upon the assessment is based upon the sole

ground that the same is illegal and void. See

Singer Sewing Machine Company v. Benedict,

229 U. S. 481, where many of the previous cases

in this court are reviewed. But in the present

case, it was alleged not only that the assess-

ment was unwarranted by the law, but that the

manner of making the assessment amounted to

fraud upon the constitutional rights of the ex-

press companies, or such gross mistake as would
amount to fraud, thus averring a distinct and
well recognized ground of equity jurisdiction.

(Blackface ours). It also appears that the tax

of 1909 had been enjoined similarly, and that

from the decree in that case no appeal had been

taken. Such continuing violation of constitu-

tional rights might afford a ground for equita-

ble relief. See Cummings v. National Bank,
101 U. S. 153, 157, 158; Stanley v. Supervisors,

121 U. S. 625, 550; Fargo v. Hart, 193 U. S. 490,

503 ; Taylor v. Louisville & Nashville R. R. Co.,

88 Fed. 350.

"We find no error in the judgment of the

Circuit Court of Appeals, and the same is af-

firmed."

We have cited this case for three reasons: First,

because it is conclusive, as it appears to us, upon the

proposition that this court will entertain and retain

jurisdiction of the cases at bar, even if it be held.
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upon any of the grounds assigned by defendants,

that plaintiff has an adequate remedy at law in the

state courts; and secondly, because it demonstrates

that the decision in the Singer Sewing Machine case,

in 229 U. S. 481, is not to be regarded as an author-

ity against us upon this point ; and thirdly it has been

shown in the cases at bar, as in the Wells Fargo &
Company case, that the taxing authorities, proceed-

ing without authority of law and upon a fudament-

ally erroneous theory, have grossly and enormously

overvalued the plaintiff's properties taxable in the

State of Nevada.

III.

AS TO CERTAIN OTHER POINTS OR
PROPOSITIONS STATED OR DISCUSSED
UNDER SEPARATE HEADINGS IN APPEL-
LANTS' BRIEF.

Having thus, to the best of our ability, replied to

the appellants' objections that the Federal Courts

are without jurisdiction in this case, first, because it

is, as alleged, in reality a suit by a citizen of Wy-
oming against the State of Nevada, and therefore

prohibited by the eleventh amendment of the con-

stitution of the United States, and, secondly, be-

cause the plaintiff has, as alleged at page eleven of

appellants brief, a plain, speedy and adequate rem-

edy in the State Courts in the ordinary course of

law, we will now refer as briefly as we can to cer-

tain other points or propositions stated or discussed
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under separate headings in the appellants' brief, and

in the order in which they are so stated or dis-

cussed, as follows:

(a) As to the matters stated or discussed

under the heading: "In RE UNLAWFUL
ASSESSMENT OF INTERSTATE
PROPERTY." (See page 8 of appellants'

brief).

Under this heading, the appellants' brief proceeds

at page 8 as follows

:

"As to the point made by complainant that

the assessment takes into account the earnings

of an interstate corporation, and that therefore,

the state is without power to levy an assess-

ment upon interstate property other than the

bare physical characteristics thereof located

within the state, because it operates as an un-

lawful tax upon interstate commerce, we need
only refer to the "Backus case" 154 U. S. page
439, to find that the problem has been conclu-

sively settled by the United States Supreme
Court, contrary to the position taken by com-
plainant."

As to the matter thus stated, we respectfully be-

lieve that it ought to be sufficient to point out.

First, that there is no finding of the court to this ef-

fect, and secondly, no assignment of error covering

any such point, and thirdly, that the plaintiff has,

at no time or place, made any such point or conten-

tion. Appellants have apparently misunderstood

either something contained in our complaint or else

something said during the course of the argument

in the District Court.
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(b) As to the matters stated or dis-

cussed under the heading, "EQUAL PRO-
TECTION OF THE LAW." (See page 10

of appellants' brief).

Under this heading appehants, at page 10 of their

brief, assert and argue briefly the proposition that

"The appellee was not denied equal protection of the

laws by the assessment placed upon its property."

With respect to this, it may be pointed out, first,

that there was no finding upon this point by the

learned Judge of the District Court, and secondly,

that there is no assignment of error with respect

thereto, and, thirdly, that it is apparently immaterial

even if true for the reason that the judgment of the

District Court was placed, not upon this ground,

but upon the ground that the Nevada Tax Com-

mission, at its October session in 1914, attempted

to assess property values to the amount of $2,207,-

898, situate in the State of California. It was not

within the power of the taxing authorities of the

State of Nevada to levy, or assess, or collect taxes

upon property values situate in the State of Cali-

fornia for the very plain and simple reason, (if for

no other), that there was not and is not any law of

that State authorizing or proporting to authorize

that Commission so to do. The appellants do not

claim that there was or is any such law, or that the

Nevada tax Commission had or has any such power,

and it seems unnecessary to argue the question

whether or not the plaintiff was denied the equal



—64—

protection of the laws by the assessment so made.

(c.) As to the generalizations set forth

under the head of "RELIEF IN EQUITY."
(See pages 11-13 of appellants' brief).

Under this heading, appellants state certain gen-

eral rules or principles governing the jurisdiction of

courts of equity in cases of this sort, as follows:

1. The exercise of jurisdiction is not made out

by showing merely that the taxes in question are

irregular, unjust, or illegal.

2. "Errors or excess in valuation, or hardships,

or injustice of the law, either before or after pay-

ment of taxes, does not justify a court of equity to

interfere by injunction or stay collection of taxes."

3. Injunction will not lie to restrain the collec-

tion of taxes merely on an allegation that the valua-

tion of the property assessed is excessive.

4. "Every presumption is to be indulged in favor

of the validity and reasonableness of the valuation

placed on plaintiff's property by the Tax Commis-

sion. The courts of equity are without power to

control the discretion vested in the Tax Commission

by the Act of its creation as to the value of plain-

tiff's property for taxation."

5. Something more than the mere characteriza-

tion of the valuation as fraudulent is needed to in-

voke the restraining power of the court of equity.
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Admitting, for all the purposes of the argument,

that these generalizations constitute in the main

correct statements of law, it is believed that it will

be sufficient to say that the appellants do not argue

the same or any of them, and do not undertake to

point out wherein the same or any of them are ap-

plicable in this case, or inconsistent with anything in

the findings or judgment herein.

(d.) As to the matters set forth under

the heading "POWERS OF NEVADA
TAX COMMISSION." (See pages 13-16

of appellants' brief).

Under this heading, appellents say; (page 14 of

brief), that:

*'It is contended by plaintiff that the Nevada
Tax Commission having at its January meet-
ing fixed the valuation of the property of the

plaintiff, defendant has no power thereafter to

equalize said valuation, either up or down."

And thereupon appellants proceed to argue "That

no such narrow construction can be placed upon the

Nevada Tax Commission Act, nor upon Section 6

as contended for by the plaintiff."

It is true that the plaintiff in its complaint here-

in, after setting forth the provisions of the Nevada

Tax Commission Act in force in 1914, alleged and

contended, as stated by appellants, that the Nevada

Tax Commission had no power, at its October ses-

sion, to equalize, either upwards or downwards, the



—66—

valuations established by it at its January session

in 1914.

It is to be observed, however, that the only thing

in the nature of a finding made by the learned Judge

of the District Court, w^ith reference to this allega-

tion or contention, is the remark contained in his

opinion of June 16, 1916, (Tr. p. 65), to the effect

that "It is difficult to escape the inference that the

Tax Commission at its December (which should

read October) meeting, was making an original as-

sessment rather than equalizing values previously

found." In other words, the judgment of the Dis-

trict Court was based, not upon the ground that the

Nevada Tax Commission had no power, at its Oc-

tober session, to equalize either upwards or down-

wards the valuations established by it at its Janu-

ary session, but upon the ground, as hereinbefore

pointed out, that the Commission, at its October

session, attempted to assess taxes upon property

values situate not in the State of Nevada, but in

the State of California,'—and for this reason, ap-

parently, it was considered by the learned Judge of

the District Court unnecessary to decide the point

with reference to the power of the Commission to

equalize its January valuations at its October ses-

sion.

We believe that our contention in this respect, as

above stated, is abundantly supported by the plain

language of the Nevada statute, but for the reason



—67—

stated, it would seem unnecessary to enter upon a

long argument of that question at this time.

(e.) As to the matter stated under the

heading, "PLAIN, ADEQUATE AND
COMPLETE REMEDY AT LAW." (See

appellants' brief, page 16).

Under this heading, at page 16 of its brief, appel-

lants say that "The appellee has a plain, adequate,

and complete remedy at law." And that "Suits in

equity shall not be sustained in any Court of the

United States in any case where a plain, adequate,

and complete remedy may be had at law, and the

interference of the Courts of the United States by

injunction with the collection of State taxes, or with

state administration of matters of internal police,

can only be justified in a plain case not otherwise

remediable." All this is, of course, fundamental and

indisputable, but the appellants did not at this point

in their brief point out any plain, or adequate, or

complete remedy available to the plaintiff in the

premises. They did, however, as hereinbefore shown

point out, at page 11 of their brief, each and all

of the remedies available, as they claim, to the plain-

tiff in the state courts in the ordinary course of law,

—and these alleged remedies have been hereinbefore

fully discussed, to the best of our ability, and need

not be again argued in connection with the appel-

lants' generalization at page 16, just quoted.

(f.) As to the proposition stated under
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the heading, "PROPERTY PART OF A
SYSTEM." (See appellants' brief, page 17).

Under this heading, appellants say that:

"When the property is part of a system and
has its actual use only in connection with other

parts of the system, the fact may be considered

by the State in taxation purposes, even though
other parts of the system are outside of the

State. The sleepers and rails of a railroad, or

the posts and wires of a telegraph company, are

worth more than the mere prepared wood, the

bars of steel or coils of wire, and it is held rea-

sonable and constitutional to get at the worth of

such a line in the absence of anything more
special by a mileage proportion. Such a tax is a

tax on the property, and not on the privilege of

doing business, but it is intended to reach the

intangible value due to what is called the or-

ganic relation of the property in the State to

the whole system."

All of this is likewise well settled law, but it has

no application in this case, and the appellants do not

undertake or pretend to show wherein it has any ap-

plication herein.

The fact of the matter is that the appellants, at

the trial of these cases in the District Court, relied

very much upon a theory of taxation and assess-

ment variously exemplified in Pullman's Car Co. v.

Pennsylvanio, 141 U. S. 18, 26, 26, 35 L. Ed. 613, 11

Sup. Ct. Rep. 876, and in Fargo v. Hart, 193 U. S.

490, 48 L. Ed. 761, 24 Sup. Ct. Rep. 498, and in

Union Tank Line v. Wright, 248 U. S.—, 63 L.

Ed.—, 39 Sup. Ct. Rep. 276.
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In the Pullman's Car Company case, supra, it was

said that:

"The mode which the state of Pennsylvania
adopted, to ascertain the proportion of the Com-
pany's property upon which it should be taxed
in that state, was by taking as a basis of assess-

ment such proportion of the capital stock of the

company as the number of miles over which it

ran cars within the state bore to the whole num-
ber of miles, in that and other states, over which
its cars run. This was a just and equitable meth-
od of assessment; and, if it were adopted by all

the states through which these cars ran, the

company would be assessed upon the whole
value of its capital stock, and no more."

The Supreme Court of the United States has since

declared, however, in an opinion delivered by ^Ir.

Justice McReynolds on March 24, 1919, in the Union

Tank Line Case, supra, that "The point therein,

(that is to say in the Pullman's Car Company case,

supra,) spoken of was unnecessary to the determina-

tion of the cause; and so far as the quoted passage

sanctions the specified rule for ascertaining valua-

tions as generally appropriate, just, unobjectionable,

and productive of conclusive results, it must be re-

garded as obiter dictum, and we cannot now ap-

prove or follow it."

(g.) As to the proposition advanced un-

der the head of "PHYSICAL AND NON-
PHYSICAL VALUATION." (See appel-

lants' brief page 1^).
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Appellants, under this heading, assert that: "Phy-

sical and non physical values must be ascertained for

taxation purposes. Such a method is both legal and

just."

There is nothing, however, in this proposition in-

consistent with any finding or judgment given or

made by the District Court herein. But on the con-

trary, as we have already shown, the District Court,

in its opinion filed March 21, 1917, has ascertained

and adjudged the non-physical as well as the physic-

al valuation of all of the plaintiff's properties situate

in the State of Nevada during the year 1914. (Tr.

pp. 116-119.)

(h.) As to the matters and things set

forth under the heading "RATE MAK-
ING AND TAXATION." (See appellants'

brief, pages 18-20).

Under this heading, the appellants argue and con-

tend, for the space of about a page and a half, that

:

"There is a very clear distinction between the

finding of fair present value of property for

rate fixing purposes and that for purposes of

sale and taxation. The sale and taxation value

involves the consideration of its earning or

franchise value or use value to the owner. No
allowance for franchise or use value in a rate

fixing case can be made except, of course, its

actual cost or investment value, which is al-

ways included with other characteristics of the

plant as one of the non-physical elements in

every appraisal."
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And after demonstrating this proposition to their

satisfaction, the appellants next proceed, at pages

19-20 as follows:

"The total value upon which the appellee was
permitted to earn was upon $4,505,600, property

devoted and useful to Nevada service. If the

Public Service Commission of Nevada had only

permitted the appellee to earn a fair return up-

on the physical value of the property situate in

Nevada, $1,098,646, there might be some merit

in the contention made in behalf of the appel-

lee, but it is quite apparent that it was permit-

ted to earn upon all property devoted to Ne-
vada service. Certainly the Public Service Com-
mission of Nevada would not have considered

$435,000 a year, the Nevada earnings, a rea-

sonable return upon $1,098,644, the physical

valuation of property in Nevada, for this would
have been a net return of something like 43

per cent.

"We submit that the assessment valuation of

$2,221,417.00 placed upon the property of ap-

pellee by the Nevada Tax Commission is fair,

just, reasonable and equitable and that the same
w^as in everv respect in full conformity with the

law."

If it be assumed that this was and is intended as

an argument in support of the proposition that the

judgment of the District Court herein was wrong

upon the merits, it would seem to be sufficient to

say that it is the only argument in support of that

proposition which is to be found in the appellants'

brief, and that, as we respectfully believe, it is in-

adequate for that purpose.
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We believe that this case should be treated by

this court as one in which the appellants, by failing

to urge or argue them, have waived each and every

one of their assignments of error wherein they have

undertaken or attempted to say or assert that the

judgment of the lower court was in any respect

wrong upon any of the controlling merits of this

case.

Nevertheless, inasmuch as this court may take

cognizance of any alleged or assigned error, even

though it be neither argued nor urged by the ap-

pellants, we will undertake to state as briefly as

possible what we believe to be the controlling merit

of this case, and the ground upon which the judg-

ment of the District Court should be, as we believe,

affirmed.

The undisputed and controlling facts of this case,

as hereinbefore shown, are these:

First, the properties of the plaintiff devoted to the

Nevada service in 1914 were not homogeneous, in

the sense in which the properties of a telegraph com-

pany as ordinarily constituted may be said to be

homogeneous, but on the contrary they consist of

a manufacturing or electrical generating plant of

great value, composed of reservoirs and water

rights and intake dams and flow lines and pressure

lines and hydro-electric generating plants, situate

wholly within the State of California, and of certain

transmission and distributing lines of comparatively



small value extending from thence into the State of

Nevada, approximately eighty-five (85) per cent of

w^hich are situate in the latter State and fifteen (15)

per cent in California.

Secondly, the physical values (as they have been

called), of the plaintiff's properties thus operated as

a whole in the two States, during the year 1914,

V'/ere as follows

:

In the State of California (includ-

ing water rights) $3,500,000.00

In the State of Nevada 1,200,000.00

Total Physical Valuations in Both

States $4,700,000.00

And the intangible, or franchise, or use value, (as

the same has been variously designated) of the same

property in both States during the same year, 1914,

as found by the District Court was $1,163,780, ap-

portioned by that Court ratably as between the two

States as follows:

To the State of California $866,649.00

To the State of Nevada 297,131.00

And the total full cash value of all the

plaintiff's properties in the State of Ne-

vada during the year 1914 (as found

by the District Court was $1,497,131.

But, as we have hereinbefore shown,
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that Court, making allowance for slight

changes which might be possibly appro-

priate in the rates assumed by the Court

for reasonable returns on the property

or in the amounts fixed for deprecia-

tion, fixed the true full cash value of all

of the plaintiff's properties situate in

the State of Nevada, during the year

1914, at the same figure fixed by the

Nevada Tax Commission at its Jan-

uary session in 1914, to-wit, at the

sum of $1,492,815.00

The Nevada Tax Commission at its

October session in 1914, ostensibly

for purposes of equalization, fixed and

assessed the value of the same prop-

erties of the plaintiff in the State of

Nevada for the same year at the sum

of $3,700,713.00

And this latter valuation was arrived at by the

Nevada Commission by the simple process of cap-

italizing the net earnings of all of the plaintiff's

properties in both States, devoted to the Nevada

service during the year 1914, at 10 per cent and ap-

propriating or ascribing 85 per cent of the resulting

value to the State of Nevada,—and this, as testified

by Mr. Shaughnessy, chairman of the Nevada Tax

Commission, was done for two reasons, first, be-

cause 85 per cent of the plaintiff's transmission and

distributing lines happened to be in that State, and,
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secondly, (in Mr. Shaughnessy's own language), be-

cause "in California the assessment there taken by

the California authorities on a basis of a 4.6 per

cent factor, applied to the portion of the gross earn-

ings measured to California and assigned to Cali-

fornia on the basis of the ratio of the shipment mile-

age within California to the total mileage, being the

basis on which they assigned to California, gave

them a valuation within California, estimated on the

physical property, of approximately $600,000 or

$650,000; and that, in contradistinction to the fact

that there was something like three million some odd

thousand dollars worth of the physical properties of

your company actually situate in California. Now,

then, it necessarily follows from that, that they left,

the State of California left to the State of Nevada,

the balance of the earnings I have used, to the State

of Nevada for assessment." (Tr. pp. 172-173).

Now when it is borne in mind that it was repeat-

edly stated by Attorney-General Thatcher at the

trial of this case in the District Court, (Tr. pp. 326-

327). that there is no dispute as to the physical value

of the plaintiff's property in either State; and when

it is further borne in mind that it is not now con-

tended, and was not contended, by Air. Shaugh-

nessy or anyone else, at the trial- of this case in the

District Court, that there was any intangible, or

fsanchise, or use value of the plaintiff's properties

as a whole devoted to the Nevada service in 1914

in excess of the intangible, or franchise, or use value
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thereof found by the District Court as aforesaid, it

becomes manifest, as it seems to us, that there is in

reaHty no room left for argument, as to the merits

of this case.

It was held and found by the learned Judge of

the District Court in his opinions filed June 16,

1916 and March 21, 1917, (Tr. pp. 48-104 and 107-

123), that the valuation of $3,700,713.00 thus as-

sessed against the plaintiff's properties in the State

of Nevada by the Nevada Tax Commission, at its

October session in 1914, w^as an attempt upon the

part of that Commission to assess property valua-

tions situate wholly within the State of California,

and this holding and finding has not been assigned

as error by the appellants, nor has it been assailed

as such in their brief,—and as it appears to us, it

cannot be successfully disputed or assailed.

The assessment so made by the Commission, at its

October session in 1914, was and is void for two

reasons, first, because there was no statute of the

State of Nevada authorizing or proporting to au-

thorize any such assessment of property values

situate in another State, and, secondly, because it

is prohibited by the due process of law clause of the

fourteenth amendment of the Constitution of the

United States. AAf:^ ^^^'-^^i^*-*-*'^-^^ ^^'-^^-r^^-^t_

The appellants, as we have just said, have in no

respect challenged the finding of the District Court

that this was an attempt upon the part of the Ne-
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vada Tax Commission to assess property values sit-

uate wholly within the State of California, and they

do not now contend that it was or is within the

power of that Commission to make any such assess-

ment.

It is therefore respectfully submitted that the

judgment of the District Court, upon the merits,

should be affirmed upon the ground therefor as-

signed by the learned Judge of that Court in his

opinions of June 16, 1916, and March 21, 1917, (Tr.

pp. 48-120), that is to say, that the valuation of

$3,700,713, assessed against the plaintiff's properties

in the State of Nevada by the Nevada Tax Com-

mission, at its October session in 1914, was an at-

tempt upon the part of that Commission to assess-

property valuations situate wholly within the State

of California.

We can add nothing and we believe nothing

needs to be added to the convincing force of the rea-

sons adduced by the learned Judge of the District

Court in support of the conclusions arrived at in

the opinions above mentioned and referred to. We
will, however, for the convenience of this Court,

enumerate the authorities cited by Judge Farring-

ton in support of the proposition that it is not with-

in the power of any State thus to levy or assess

taxes upon property values situate in another State,

as follows: (See Tr. pp. 66-75).

Fargo V. Hart 193 U. S. 490, 502.
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Keokuk Bridge Co. v. People 43 N. E. 691.

Western Union Telegraph Co. v. Taggart, 141

Ind. 281, 60 L. R. A. 671.

Delaware Tax Case, 18 Wall. 206, 230.

Louisville etc. Co. vs. Kentucky 188 U. S. 385.

Delaware L. etc. R. R. Co. v. Pennsylvania

198 U. S. 341.

State Tax on Foreign-held Bonds, 15 Wall, 300.

Louisville &. N. R. Co. v. Bosworth, 209 Fed.

380, 429.

Union Refrigerator Transit Co. v. Kentucky,

199 U. S. 194, 202.

Chicago B. & Q. Ry. Co. v. Babcock, 204 U. S.

585, 592.

Provident Savings Ass'n. v. Kentucky, 239 U.

S. 103, 112

to which may be added the following cases decided

since the date of Judge Farrington's opinion, to-wit:

Union Tank Line v. Wright, 248 U. S.—, 63 L.

Ed.—, 39 Sup. Ct. Rep. 276, and

Standard Oil Co. v. Howe, 257 Fed. Rep. 481,

decided by this court May 5, 1919.

(i). As to the propositions stated under

the heading "GENERAL PRINCIPLES
OF LAW." (See appellants' brief pp. 20-

21.)
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Under this heading appellants assert, first, that

"The facts stated in this case do not constitute ir-

reparable injury."

With respect to this assertion it may be said

:

First, that while it is found, as above stated, un-

der the heading of "General Principles of Law," it

is not in reality any rule or principle of law what-

ever; but, assuming that it means that the facts

stated in the plaintiff's complaint in this case do not

constitute irreparable injury, it is in the nature of

a demurrer or exception to the complaint on that

ground, and goes not to the jurisdiction of the

court, but only to the sufficiency of the facts stated

in plaintiff's complaint to constitute a cause of ac-

tion;

And secondly, that it is a point raised for the first

time in this court, and which was not raised or made

or argued or assigned as error in the court below,

and which is neither argued nor urged in this court

;

And thirdly, that it cannot be sustained, even if

this court should be willing, under the circum-

stances, to entertain and consider it at this time,

inasmuch as it was alleged in the plaintiff's com-

plaint herein, and found by the court, among other

things, that plaintiff was the owner in 1914 of

various rights of way and other real property in Nye

and Esmeralda Counties in the State of Nevada

covered by the taxes in question, and that the same
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constitute a lien and a' cloud upon the plaintiff's

title to its said real property, and "a grievance which

entitles the Power Company to go into a court of

equity for relief." ("Tr. pp. 76-80.)

And in support of this proposition the learned

Judge of the District Court in his opinion of June

16, 1916, (Tr. pp. 76-80), cited the following au-

thorities which are respectfully submitted and re-

lied upon in this connection.

Revised Laws of Nevada (1912), Sec. 3666,

—

a copy of which will be found in the ap-

pendix at the end of this brief;

Pixley V. Huggins, 15 Cal. 127, 133.

Woodruff V, Perry, 37 Pac. 526.

Bolton V. Gilleran, 38 Pac. 881.

Gregg V. Sanford 65 Fed. 151, 157.

State V. Nevada Central R. R. Co., 26 Nev. 358.

2 Cooley on Taxation (3 ed.) p. 1557.

2 Paige & Jones, Taxn. by Assessment, Sec.

1426-7.

1 Pomeroy on Eq. Rem., Sec. 362.

Taylor v. Louisville & N. R. Co., 88 Fed.

350, 358.

4 Pomeroy on Eq. Jurisp., sec. 1399.

1 High on Inj. (4 ed.) sec. 373-375.

Ogden City v. Armstrong, 168 U. S. 224;

Peoples Sav. Bk. v. Layman, 134 Fed. 635, 641;
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Holland v. Mayor of Baltimore, 69 Am. Dec.

195;

Las Animas & S. J. Land Co. v. Freciado, 140

Pac. 239, 241;

Risley v. City of Utica, 173 Fed., 502, 504-519;

Thompson Ely Realty Co. v. Fitz, 131 N. Y. S.,

375;

U. P. Ry. Co. V. Cheyenne, 113 U. S. 516, 525;

Low V. Staples, 2 Nev. 209;

Third Nat. Bank v. Mylin, 76 Fed. 385

;

Southern Ry. Co. v. City of Asheville, 69 Fed.

359, 360; 37 Cyc. 1270.

Following the assertion thus referred to appel-

lants state under the heading above quoted, certain

general principles of law, with respect to which it

is believed that it is or ought to be sufficient to say

that none of them are inconsistent with anything

contained in the findings or judgment of the Dis-

trict Court herein, and that none of them are cov-

ered by any of the appellants' assignment of errors

herein, and that the appellants do not argue the

same or any of them ,and do not point out or under-

take to point out wherein the same, or any of them

are applicable in this case, or inconsistent with any-

thing in the findings or judgment herein.

CONCLUSION

In conclusion we beg to say that we have assumed

that the appellee, under the practice in this court.
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will not be expected to argue points made or errors

assigned by the appellants in the lower court, but

which have not been argued or urged by them in

their brief in this court. If this court shall deter-

mine, however, to take cognizance of any alleged

error covered by the appellants assignment of er-

rors herein, even though not argued or urged, then

and in that event we shall respectfully beg to sub-

mit the same upon the reasons and authorities given

and cited in support of the findings and judgment of

the District Court in the very able opinions of the

learned Judge thereof contained in the Transcript

herein at pages 48-104, and 107-123.

And upon the reasons and authorities given and

cited in the opinions just mentioned, and upon such

arguments and authorities as we have been able to

adduce in this brief, it is respectfully submitted that

the findings and orders and judgment of the District

Court herein, both upon the merits and upon the

plaintiff's application for a temporary injunction,

should be in all respects affirmed.

Respectfully submitted,

JOHN R. DIXON,
NEWMAN JONES,

For Appellee.



APPENDIX, Containing:

I.

Article 10 of Nevada Constitution in force in

1914.

TI.

Sections 3-8 of Nevada Tax Commission Act in

force in 1914.

III.

Sections 3557-3664 of the Revised Laws of Nevada
in force in 1914.

IV.

Section 3666 of the Revised Laws of Nevada in

force in 1914.

V.

Section 3619 of the Revised Laws of Nevada in

force in 1914.
¥ ¥ ¥ *

1.

Article 10 of the Nevada Constitution in force

in 1914, reads as follows:

Section 1. The legislature shall provide by law

for a uniform and equal rate of assessment and
taxation, and shall prescribe such regulations as

shall secure a just valuation for taxation of all

property, real, personal and possessory, except mines

and mining claims, when not patented, the proceeds

alone of which shall be assessed and taxed, and,

when patented, each patented mine shall be as-

sessed at not less than five hundred dollars ($500),

except when one hundred dollars (v$100) in labor

has been actually performed on such patented mine
during the year, in addition to the tax upon the

net proceeds, and, also, excepting such property as

may be exempted by law for municipal, educational,

literarv, scientific or oth.cr cliaritablc purposes.
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11.

Sections 3, 4, 5, 6, 7 and 8 of the Nevada Tax
Commission Act in force in 1914, were as follows:

Sec. 3. Said commission shall keep its office at

Carson City and shall be in general session and
open for the transaction of business the usual hours

and days in which public offices are kept open, ex-

cept at such times as said commissioners may be

engaged in their official duties elsewhere. Special

sessions may be held at such times and places and
for such purposes as said commission may declare.

There shall annually be held at Carson City two
regular sessions of said commission, namely: One
beginning on the second Monday in January of

each year at 10 o'clock a. m., and continuing from
day to day until the business is completed, at which
valuations shall be established by said commission
on the several kinds and classes of property men-
tioned in section 5 of this act ; and one regular ses-

sion shall be held annually beginning on the sec-

ond Monday in October of each year, at the same
hour and continued from day to day until the busi-

ness is completed, at which said commission shall

equalize property valuations in the state as pro-

vided in section six of this act. The publication in

the statutes of the foregoing time, place and pur-

poses of such regular sessions shall be deemed suf-

ficient notice thereof to all concerned, but said com-
mission, if it so elects, may cause published notices

of such regular sessions to be made, in the press,

or may notify parties in interest by letter or other-

wise. Such regular sessions shall be public and all

parties interested shall have the right to appear
and be heard in person or by their agents or at-

torneys. The publication once a week, for two
consecutive weeks, of notice of a special session,

in some newspaper of general circulation in the

county in which such special session is to be held,

stating the time, place, objects and purposes of
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such special session, shall be deemed sufficient

notice thereof to all concerned.

Sec. 4. Said Nevada tax commission, hereinafter

and heretofore referred to as "said commission," is

hereby empowered to exercise general supervision

and control over the entire revenue system of the

state; and in pursuance whereof shall possess the

following" special powers:

First: To confer vrith, advise and direct asses-

sors, sheriffs, (as ex-officio collectors of licenses),

and county boards of equalization, as to their duties,

and to direct what proceedings, actions or prose-

cutions shall be instituted to support the law. And
in pursuance whereof said commission may call

upon the district attorney of any county, or the at-

torney-general to institute and conduct such civil

or criminal proceedings as may be demanded;

Second : To have original power of appraise-

ment and assessment of all property mentioned in

section 5 of this act

;

Third : To have final powers (other than the

courts) to equalize property valuations as provided

in section 6 of this act;

Fourth: To establish and prescribe general and

uniform rules and regulations governing the as-

sessment of property by the assessors of the var-

ious counties, not in conflict with law; to prescribe

the form and manner in which assessment rolls or

tax lists shall be kept by assessors (and county com-
missioners shall supply books for the use of as-

sessors in such form) and also to prescribe the form
of the statements of property owners in making
returns of their property; and it is hereb}- made the

duty of all county assessors to adopt and put in

practice such rules and regulations and to use and
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adopt such form and manner of keeping such as-

sessment rolls or tax lists, and to use and require

such property owners to use the blank statements

required by said commission in making their prop-

erty returns

;

Fifth: To require assessors, sheriffs (as ex-of-

ficio collectors of licenses) and the clerks of county

boards of equalization to furnish such information

in relation to assessments, licenses or the equaliza-

tion of property valuations as said commission may
demand

:

Sixth: To summon witnesses to appear and tes-

tify on any subject material to the determination of

property valuations, licenses, or the net proceeds

of mines, but no property owner, and no officer,

director, superintendent, manager or agent of any
company or corporation, whose property is wholly

in any one county, shall be required to appear, with-

out his consent, at a place other than the county

seat or at the nearest town to his place of residence,

or the principal place of business of such company
or corporation. Such summons may be served by
personal service by any member of said commis-
sion, or b}' its secretary, or by the sheriff of the

county, and who shall certify to such service with-

out compensation therefor. Any member of said

commission may administer oaths to witnesses:

Seventh : To make diligent investigation with ref-

erence to any class or kind of property believed to be

escaping just taxation; and in pursuance where of,

said commission or any commissioner thereof, may
examine the books ancl accounts of any person, co-

partnership, or corporation, doing business in the

state, when such examination is deemed necessary to

a proper determination of the valuation of any prop-

erty subject to taxation, or the determination of any
licenses for the conduct of anv business, or the de-
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termination of the net proceeds of any mine.

Eighth : To take charge of and superintend the en-

forcement of any direct or collateral inheritance law,

that may be enacted, and the collection of taxes
which may be due the state thereunder.

Th enumeration of the said foregoing eight spe-

cial powers shall not be construed as excluding the

exercise of any needful and proper power and au-

thority of said commission, in the exercise of its

general supervision and control over the entire rev-

enue system of the state not in conflict with law.

Sec. 5. At the regular session of said commission
held on the second Monday in January of each year,

said commission shall establish the valuation

throughout the state on any property which in its

judgment may be assessed more uniformly by said

commission than by the various assessors and which
shall in any event include : The property of all rail-

road, sleeping-car, street railway, traction, telegraph,

telephone and electric light and power companies,
together with the franchise under which the same
may be operating and the property and franchises

of all express companies operating on any common-
carrier in this state, and which foregoing shall be

assessed as follows: Said commission shall establish

the valuation of the franchises, roadways, roadbeds,

rails, bridges, rolling-stock, poles, wires, fences,

pipes, canals, conduits, rights of way, and other

property, or any part thereof, used directly in the

operation of any such business of any such company
in this state, as a collective unit; and if operating in

more than one county, on establishing such unit

valuation for the collective property said commis-
sion shall then proceed to determine the total ag-

gregate mileage operated within the state, and with-

in the several counties thereof, and so apportion the

same upon a mil-unit valuation basis, and the num-
ber of miles so apportioned to any county shall be
subject to assessment in that county according to
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the mile-unit valuation so established by said com-
mission. The word "companies" shall be construed

to mean and include any person or persons, com-
pany, corporation or association engaged in the

business described. And said commission shall also

classify and establish class valuations on all ordinary

live stock in each of the several counties; and may,
in its discretion, district the state geographically in

land assessment districts (exclusive of land within

any incorporated or unincorporated town or city,

or right of way) according to relative uniformity of

land valuations, and establish minimum acreage val-

uations for such classes in each such district
;
pro-

vided, that if in the opinion of said commission any
tract of land, by reason of special conditions would
be improperly assessed by the application of such

classified acreage valuations, such tract may be ex-

cluded therefrom and specially appraised ; but in such

cases said commission shall file with the assessor of

the county in which the same is located, the reasons

for such special appraisement; and which may relate

to the improvident use of a valuable water right,

where the value of such water right, if used in the

legitimate reclamation of lands, would be greater

than the class valuation of the lands on which the

same is so improvidently used. In case of the omis-

sion by said commission to establish a valuation for

assessment purposes upon any property mentioned
in this section it shall be the duty of the assessor of

any county wherein such property is situated to

assess the same. Said commission, for any reason

which seems to it sufficient, may by resolution, dele-

gate its authority to establish the valuation of any
such property to the essessor of any county in

which the same is entirely located. All other prop-

erty shall be assessed by the county assessors in ac-

cordance with the provisions of section 8 of this

act.

Sec. 6. At the regular session beginning on the
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second Monday in October of each year, said com-
mission shall review the tax rolls of the various

counties as corrected by county boards of equaliza-

tion, and may raise or lower for the purpose of

state equalization, the valuations therein as estab-

lished by county assessors and county boards of

equalization, on any class of property, or piece of

property, in whole or in part in any county ; and on
certification thereof to the auditor of any county
wherein such property is assessed, said auditor

shall make the changes required in the assessment

roll prior to the delivery of his completed tax roll

to the ex-officio tax receiver. No taxpayer shall

be deprived of any remedy or redress in a count

of law relating to the payment of taxes, but all

actions at law shall be for redress from the find-

ings of said commission, and may not be insti-

tuted upon the act of an assessor or of a county
board of equalization until said commission, at such

regular session, has denied the complainant redress.

Said Nevada tax commission in that name, may
sue and be sued, and shall be so named as defen-

dant in any action at law brought under the pro-

visions of this section, and the attorney general

shall defend the same, but the burden of proof shall

be upon the complainant to show by clear and sat-

isfactory evidence that any valuation established or

equalized by said commission is unjust and inequi-

table.

Sec. 7. Any property owner who has initiated

a court proceeding for redress from any increased

valuation of his property for assessment purposes,

and who shall have paid his December installment

of taxes thereon in full, may, on filing with the

treasurer of the county a certificate of the clerk of

any court that such issue is pending, pay his June
installment in two separate payments, to*-wit: One
payment in a sum which, when added to the De-
cember installment shall represent the amount of

taxes payable if computed on the valuation of the
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preceding fiscal year, plus the taxes on any im-

provements added since such preceding levy, and
the other for the balance required to make up the

full June installment ; and said county treasurer shall

receipt for the latter as a special deposit, to be held

by such treasurer, undisbursed, until the court by
its findings shall award it; and said property owner,

in such case, shall not be liable for any penalty

under the delinquent tax act ; and if the court by
its findings reduce the assessment valuation of such

property, said county treasurer, on order of the court

shall refund from such special deposit an amount
corresponding to such reduction, and shall transfer

the remainder to the public revenues, and if the

court shall not reduce the valuation of said prop-

erty, then said county treasurer shall transfer the

entire special deposit to the public revenues.

Sec. 8. All property subject to taxation shall be

assessed at its full cash value. The term "full cash

value" is hereby defined to mean the valuation in

money which an investor in such character of prop-

erty would be reasonably willing to pay therefor in

order to acquire ownership; and in arriving at a

finding of such value, all factors affecting, influenc-

ing or determining the valuation of such property

shall be given such consideration and weight as a

purchaser, possessing practical business competence
would ordinarily give thereto.

III.

Sections 3657-3664, both inclusive, of the Revised
Laws of Nevada in force in 1914, were as follows:

Sec. 3657—Duties of auditcr when tax exceeds
three hundred dollars—Notice how given.

The auditor shall, within three days after receiv-

ing the delinquent list, make out and deliver to the
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district and prosecuting attorney of his county, a

list duly certified to and by him of all delincjuen-

cies, where the delinquent tax, exclusive of poll

taxes and penalties, exceeds the sum of three hun-
dred dollars, charging him therewith, and shall at

the same time give notice by publication in some
newspaper in the county, if there be any, and if

not, th^i by posting notices in three public places

in the county, that the said list has been deposited
with the district or prosecuting attorney, and that

unless the delincjuent taxes therein specified are paid
to the treasurer, as ex-officio tax receiver within
twenty days from the publication or posting of such
notices, action will be commenced by the district or

prosecuting attorney for the collection of said taxes
and costs. The auditor shall make, or procure and
file with the district or prosecuting attorney, an af-

fidavit stating the contents of said notice and the
manner and time of such publication or posting as

required by this section.

Sec. 3658—Additional bonds of district attorney

—

Delinquent list—Evidence.

The district or prosecuting attorney, before re-

ceiving the delinquent list, as provided in the pre-

ceding section, shall enter into such additional bonds
as may be required by the board of county commis-
sioners. The said delinquent list, or a copy there-

of, certified by the county auditor, and showing un-

paid taxes against any person or property, shall be

prima facie evidence in any court to prove the as-

sessment, property assessed, the delinquency, the

amount of taxes due and unpaid, and that all the

forms of law in relation to the assessment and levy

of such taxes have been complied with.

Sec. 3659—Suit for delinquent taxes may be be-

gun, when—Jurisdiction of court.
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The district or prosecuting attorneys of the sev-

eral counties of this state are hereby authorized

and directed, immediately after the time specified

in section 45 of this act, to commence action in the

name of the State of Nevada against the person or

persons so delinquent, and against the real estate

and improvements assessed so delinquent, and
against all owners known or unknown, to recover

such delinquent taxes in all cases where the delin-

quency, exclusive of poll tax and penalties, exceeds

the sum of three hundred dollars. Such actions may
be commenced in the county where the assessment
is made, before any court in said county having
jurisdiction of the amount thereof, and such juris-

diction shall be determined solely by the amount of

delinquent taxes, exclusive of poll taxes and pen-

alties sued for, without regard to the location of

the lands or other property as to townships, cities,

or districts, and without regard to the residence of

the person or persons, or owner or owners, known
or unknown.

Sec. 3660—Costs and penalties.

In all suits brought for the collection of delin-

quent taxes, as provided for in the preceding sec-

tion, the complaint and summons shall demand, and
the judgment shall be entered for twenty-five per

centum in addition to the tax of ten per centum
thereon and costs; and such tax, penalty and costs

shall not be discharged, nor shall the judgment
therefor be satisfied except by the payment of the

tax, original penalty, costs, and the additional pen-

alty herein prescribed in full.

Sec. 3661—Form of complaint.

The complaint in said action may be as follows

in form

:

State of Nevada, County of (Title of court).
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The State of Nevada v. A. B. & Co., and the

real estate and improvements in (describing them).

The State of Nevada, by C. D., district or prosecut-

ing attorney of the county of , complains of

A. B., and also the real estate and improvements
(describing them with the same particularity as in

actions of ejectment, or actions for the recovery

of personal property), and for cause of action says

that between the first Monday in January and the

second Monday in August, A. D. one thousand
eight hundred and , in the county of , in

the State of Nevada, E. T., then and there being
county assessor of said county, did duly assess and
put down on an assessment roll all the real and
personal property in said county subject to taxa-

tion, and that said assessment roll was afterward

submitted to the board of equalization of said coun-

ty, and was by said board duly equalized as pro-

vided by law; that said A. B. was then and there

the owner of, and that there was duly assessed to

him the above described real, estate, improvements
upon real estate and certain personal property, and
that upon such property there has been duly levied

for the fiscal year A. D. eighteen hundred and
a state tax of dollars, and a county tax of

dollars, amounting in the whole to

dollars, all of which is due and unpaid: of which
amount dollars was duly assessed and
levied against the real estate, and dollars

against the improvements aforesaid, and
dollars against the personal property. Wherefore,
said plaintiff prays judgment against A. B. for the

sum of dollars (the whole of said tax).

and a separate judgment against said real estate

and improvements, for the sum of dollars

(the tax due on real estate, improvements and per-

sonal property), and the ten per cent damages for

non-payment thereof at the time, as required by
law, and the additional penalty of twenty-five per

centum, also required by law, and for such other
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judgment as to justice belongs, and for all costs

subsequent to the assessment of said taxes and of

this action.

C. D., district or prosecuting attorney, Countv
of

If the property be assessed to an unknown own-
er, then any fictitious name may be inserted to rep-

resent such owner as defendant.

Sec. 3662—Additional recitals in complaint.

In all suits brought by the district or prosecuting

attorney of his county, or the attorney of incorpor-

ated cities and towns, for delinquent taxes, the said

district attorney is hereby authorized and em-
powered to make, in the summons and complaint,

additional and more certain description than that

contained in the assessment roll of the real prop-

erty assessed and upon which suit is brought for

the taxes due thereon, as he may deem proper,

whether the same is an estate in fee, possessory

claims, or claim to or right of possession to any
lands ; and where such additional description is

made, evidence may be introduced to prove that the

property described in the summons and complaint
is the same property as that described in the assess-

ment roll; provided, that the complaint and sum-
mons shall aver such fact, and the judgment and
execution, and all proceedings thereafter, shall fol-

low the description given in the assessment roll,

and the additional description given in the sum-,
mons and complaint.

Sec. 3663—Style of process—Procedure—Notice
to delinquents, form of—Fees—Summons.

Upon a complaint in a district court, a summons
shall be issued as provided in other civil cases, ex-

cept that it shall require the defendant and all
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owners of or claimants to any real estate or im-

provements described in the summons, known or

unknown, to appear and answer the complaint filed

in said court on a day certain, which day shall not

be less than thirty, nor more than forty days from
the date of the summons. The summons so issued

shall be served by the sheriff, as follows:

First—As to the personal defendant, by deliv-

ering to and leaving with him a copy of the sum-
mons if found within the county. If the personal

defendant cannot, after diligent search, be found
within the county, then service may be made upon
such personal defendant by publishing a notice, sub-

stantially in the form hereinafter prescribed, in some
newspaper published in the county, if there be one,

once each week for three successive weeks; and in

case no newspaper is published in the county, or in

case a newspaper is published in the county, and,

from any cause whatever, the proprietor, manager
or chief clerk of such newspaper refuse to publish

the same (such facts to be show^n by affidavit of

the officer serving said summons), then the notice

hereinafter prescribed may be posted at the court-

house door of the county in which the said suit is

commenced, for twenty-one days, and no order of

court shall be necessary for such publication or

posting, but it shall be the duty of the sheriff to

publish or post said notice as herein provided, when
the personal defendant cannot be found within the

county, and to return the manner of service on the

summons.

Second—x\s to real estate and improvements
thereon, or improvements when assessed to a per-

son other than the owner of the real estate, and as

to all owners of or claimants to the same, known
or unknown, service of the summons may be made
by posting a copy of the summons in some public

place on the real estate, or improvements, when
assessed separatelv, for twenty-one days, and also
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by publishing or posting a notice in the same man-
ner and for the same time as required in cases where
the personal defendant cannot be found in the

county. The last publication of the notice, and the

last day of the twenty-one days, which the copy of

the summons is required to be posted, shall expire

at least ten days before the return day named in the

summons. No other or further service shall be re-

quired, and the return of the officer, showing a serv-

ice of the summons as herein required, shall be con-

clusive evidence of the due service of the summons
upon the defendant named, the real estate

and improvements thereon, when assessed sep-

arately, and upon all owners of and claim-

ants to the same, known or unknown. If, on
the return day named in the summons, the personal

defendant fail to appear and answer the complaint,

his default may be entered and final judgment en-

tered by the clerk, as in other civil cases, for the

amount of taxes with ten per cent, damages, twen-

ty-five per centum additional penalty and costs; and
if, upon the return day, no person appear and

answer for the real estate and improvements thereof

(thereon), or for the improvements when assessed

separately, then the default of the said real estate

and improvements thereon, or of the improvements,
when assessed separately, and of all owners of or

claimants to the same, known or unknown, may be

entered, and final judgment rendered as in other

civil cases. The notice required to be published

or posted shall be substantially in the following-

form, and may include any number of cases in

which the return day of the summons shall be the

same:

State of Nevada, County of ; District or

prosecuting attorney's office.

Notice of suits commenced: To the following-

named defendants, and to all owners of, or claim-

ants to the real estate and improvements thereon.
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or improvements, when assessed separately, here-

inafter described, known or unknown. You are

hereby notified that suits have been commenced in

the (name of court, where held, etc.), by the State

of Nevada, plaintiff, against each of the defendants
hereinafter named, and each of the following des-

cribed tracts or parcels of land with the improve-
ments thereon, and improvements when separately

assessed, and all owners of, or claimants to the same,
known or unknown, to recover the tax and delin-

quency assessed to said defendant against said prop-

erty, for the fiscal year commencing and
ending and that a summons has been duly^

issued in each case; and you are further notified

that unless you appear and answer the complaint
filed in said cause, on or before the day of

, 18
,
judgment will be taken against you,

and the real estate and improvements herein des-

cribed, for the amoimt of tax and delinquency speci-

fied, and cost of suit. Tax and delinquency A. B..

describe real estate and improvements as in sum-
mons. $ C. D., personal property, assessed

at $

C. D., district or prosecuting attorney,

County.

It shall be the duty of the district or prosecuting

attorney to file in the office of the county recorder

a copy of each notice published or posted, with the

affidavit of the publisher or foreman in the office,

setting forth the date of each publication of the

notice, the paper in which the same was published;

and the officer shall file a copy of the notice posted,

with an affidavit of the time and place of posting,

which copies so filed as aforesaid, or certified copies

thereof, shall be prima facie evidence of all facts

therein contained, or contained in the affidavit, in

all courts in this state. The publisher shall be en-

tilled to two dollars for each case for publishing

said notice, including the making of the affidavit.
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The recorder shall be entitled to fifty cents for filing

each notice of publication, including affidavit; and
said sums so allowed shall be taxed and collected

as other costs in the casQ, from the defendant, and
in no case shall they be a charge against or collected

from the county or state.

Sec. 3664—Answer of defendant, what may set

up.

The defendant may answer, which answer shall be
verified

:

First—That the taxes have been paid l^efore suit.

Second—That the taxes with costs have been paid

since suit, or that such property is exempt from tax-

ation under the provisions of section 5 of this act.

Third—Denying all claim, title or interest in the

property, assessed at the time of the assessment.

Fourth—That the land is situate in and has been
duly assessed in another county, and the taxes

thereon paid.

Fifth—Fraud in the assessment, or in failing to

comply with the provisions of this act ; or that the

assessment is out of proportion to and above the

actual cash value of the property assessed; provided,

however, that in such last mentioned case, where the

defense is based upon the ground that the assess-

ment is above the value of the property, the defense

shall only be effectual as to the proportion of the

tax based upon such excess of valuation, but in no
such case shall an entire assessment be declared void.

IV.

Section 3666 of the Revised Laws of Nevada in

force in 1914 reads as follows:



Sec. 3666—Possession of property obtained, how

—

Redemption—Property of persons under legal dis-

ability—Exceptions.

An act to regulate proceedings in civil cases in

the courts of justice in the State of Nevada, approved
March 9, 1869, and the several amendments there-

to, or amendments v^hich may hereafter be made
thereto, or laws passd under the government of the

State of Nevada, so far as the same are not incon-

sistent with the provisions of this act, are hereby

made applicable to the proceedings under this act,

and any deed derived from the sale of real prop-

erty under this act shall be conclusive evidence of

the title, except as against actual frauds or the pay-

ment of the taxes, by one not a party to the action

or judgment in or upon which such sale was made,
and shall entitle the holder thereof to possession of

such property, which possession may be obtained by
action in a justice's court for the unlawful withhold-
ing thereof, in the same manner as where tenants

hold over after the expiration of their lease; pro-

vided, that the officer in selling such property shall

only sell the smallest quantity that will pay the

judgment and all costs. All sales of real estate sold

for taxes shall be subject to redemption at any time
within six months after date of sale, by the pay-

ment of all costs connected with the suit and sale,

together with interest at the rate of three per cent

per month from date of sale up to time of redemp-
tion. When property is sold belonging to minors or

persons under legal disability, they shall have until

six months after such disability is removed to re-

deem such property, as in other civil cases, by pay-
ing the whole amount of the judgment and all sub-

sequent taxes and interests paid by and due to the

purchaser at such sale, and fifty per cent in addition

thereto. But this provision shall not apply when
the executor or administrator of the estate, or the

father, or, in case of his death, the mother or guar-
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dian of such minor children, or insane person, has

been personally served with process.

V.

Section 3619 of the Revised Laws of Nevada in

force in 1914 reads as follows:

Sec. 3619—All levies a lien on real property.

Every tax levied, under the provisions or authority

of this act, is hereby made a lien against the prop-

erty assessed, and a lien shall attach upon the real

property for the tax levied upon the personal prop-

erty, of the owner of such real estate, which lien

shall attach upon the day on which the taxes are

levied in each year, on all property then in this

state, and on all other property whenever it reaches

the state, and shall not be satisfied or removed un-
til all the taxes are paid, or the property has abso-

lutely vested in the purchaser under a sale for taxes.
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UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT.

NATHANIEL K. FRANKLIN,
in his capacity as Treasurer and

Ex-officio Tax Receiver of the

County of Nye in the State of

Nevada; JOHN A. SANDERS,
in his capacity as District At-

torney of the said County of

Nye, and WILLIAM M. \ ^t^ t^U?
GRIMMES, in his capacity as

Auditor of said County of Nye,

AppeUants,

vs.

THE NEVADA - CALIFORNIA
POWER COMPANY, a cor-

poration,

Appellee.

ANSWER TO PETITION FOR REHEARING

I.

Appellants are apparently uncertain with respect

to the theory upon which the decree of the District

Court was affirmed, and they have accordingly set

forth in their petition for rehearing two inconsistent

theories, both erroneous as they say, upon which it

is alleged this court has proceeded in affirming that

decree.

The undisputed and controlling facts in this case

are that in 1914 The Nevada-California Power Com-
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pany was the owner of a system of hydro-electric

power generating plants situate on Bishop Creek,

in Inyo County, in California, and of a transmission

line with its necessary equipment extending from

thence into the State of Nevada, by means of which

it generated electricity in this State and transmitted

and sold the same in the State of Nevada. Approx-

imately eighty-five per cent of this transmission

line was in Nevada and fifteen per cent thereof in

California. Tiie value of the property of the Com-

pany so situate in the State of California was more

than double that of its property in the State of Nc
vada. The Ne\'ada Tax Commission nevertheless,

at its Octobe^' session in Di-l, after estimating the

value of all the Company's properties in bo'.h states

by r-'.^MpAiziag its .-let earnings for that yea?- at ten

per cent apportioned the resulting value as between

the two states upon the basis of the transmission

line mileage therein, as aforesaid, thereby appro-

priating or ascribing to the State of Nevada for pur-

poses of taxation eighty-five per cent of the value

of all the properties of the Company in both states.

As we understand it the District Court, and this

court in affirming the decision and decree of that

court, have proceeded upon the correct theory that

the method of apportionment thus resorted to or

adopted by the Nevada Tax Commission is inappli-

cable in a case of this sort, and that it resulted in
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an attempted assessment of property values situate

in the State of California, and that the assessment

so arrived at was to that extent void.

II.

Standard Oil Co. v. Howe, 257 Fed. 481 is an au-

thority directly in point in support of the proposition

that the taxing authorities of one state cannot law-

fully assess or tax property values situate in another

state, and the mere fact that in that case there was

no apportionment of the values as between the two

states, while in our case the value of the entire

properties in both states was apportioned upon a

fundamentally erroneous theory, will not serve to

distinguish the cases in point of principle.

III.

Appellants say that the action of the Nevada Tax

Commission, in this case, is supported by certain

cases cited on pages 2 and 3 of their petition for

rehearing; but it is respectfully believed that the

appellants are in this respect mistaken.

Some of the cases so cited are authority in sup-

port of the proposition that the entire value of all

of the homogeneous properties of an inter-state rail-

road or telegraph company as ordinarily constituted

may be very properly apportioned, for purposes of

taxation and assessment, upon a mile-unit valuation



— 6—

basis as between the states wherein the railroad or

the telegraph line may be found.

The properties of The Nevada-California Power

Company, in question in this case, however, are not

homogeneous, but on the contrary, as we have re^

peatedly shown, they consist of a system of manu-

facturing or electric generating plants of great value,

situate wholly within the State of California, and of

certain transmission and distributing lines of less

than one-half the value of the manufacturing or

generating plants, extending from thence into the

State of Nevada, and it is well settled that in such

cases the mile-unit valuation basis or method of

apportionment as between the states is inapplicable.

The leading case in this respect is Fargo v. Hart,

193 U. S. 490, 499, wherein it is pointed out that:

"It is obvious, however, that this notion of

organic unity may be made a means of unlaw-

fully taxing the privilege, or property outside

the state, under the name of enhanced value or

good will, if it is not closely confined to its true

meaning. So long as it fairly may be assumed

that the different parts of a line are about equal

in value a division of mileage is justifiable. But

it is recognized in the cases that if, for instance,

a railroad company had terminals in one state

equal in value to all the rest of the line through

another, the latter state could not make use of
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the unit} of the road co eqiuiHze the value of

every niiie. That would be i axing property out-

side the state r.nder a pretense."

And other cases to the same effect, as cited and

quoted by the learned Judge of the District Court in

his opinion of June 19, 1916, herein, (Tr. pp. 68-74)

are as follows:

Keokuk Bridge Co. v. People, 161 111., 132, 43

N. E. 691.

Western Union Tel. Co. v. Taggart, 141 Ind.

281, 40 N. E. 1051, 60 L. R. A. 671.

Delaware Tax Case, 18 Wall. 206, 230, 21 L.

Ed. 888.

Louisville, Etc. Co. v. Kentucky, 188 U. S. 385,

23 Sup. Ct. 463, 47 L. Ed. 513.

Delaware, L. etc. R. R. Co. v. Pennsylvania,

198 U. S. 341, 25 Sup. Ct. 669, 49 L. Ed. 1077.

Louisville & N. R. Co. Bosworth, 209 Fed. 280,
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It is respectfully submitted that the appellants

have shown no ground for a rehearing, and that

their application therefor should be denied.
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